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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 25864-R 


JOHN JOSEPH KAN, Veteran, 
Petitioner, 
VS. 


ERNEST TSANG, a General Partner, L. M. CAR- 
TER, GEORGE CHEW, GEORGE CHIN, 
PHILIP FONG, FRED LEONG and PAUL 
YUKEH, Limited Partners, doing business under 
the name of Cathay House, 

Respondents. 


PETITION 


The petition of John Joseph Kan respectfully 
alleges that: 


1. This is a petition under Section 8 of the Selec- 
tive Training and Service Act of 1940, As Amended, 
and the jurisdiction of this Court is based on that 
Act; 


7 


2. Petitioner is a resident of the City and County 
of San Francisco, State of California, residing at 
1060 Powell Street, thereof; 


3. Respondents are now a copartnership consist- 
ing of Ernest Tsang, a General Partner, L. M. 
Carter, George Chew, George [1*] Chin, Philip 


* Page numbering appearing at foot oi page of original certified 
Transcript of Recore 
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Fong, Fred Leong and Paul Yuke, together with 
petitioner and Helen Kan, his wife, as limited part- 
ners, and maintains a place of business known as 
the ‘‘Cathay House’’ at 718 California Street, San 
Francisco, California; that the time petitioner left 
the employment of respondents it was a corporation 
and was changed to a copartneiship while petitioner 
was in the Army of the United States; 


4. That on or about the 23rd day of July, 1948, 
at San Francisco, California, petitioner was in- 
ducted into the military service of the United States 
and thereupon entered into said service; 


5. That immediately prior to petitioner’s entrance 
into said service he was employed by the aforesaid 
corporation as a General Manager thereof at a 
salary of $500 per month; 


6. That petitioner left his aforesaid position on 
or about the 23rd day of July, 1943, for the purpose 
of entering into the military service of the United 
States ; 


7. Petitioner satisfactorily completed his. said 
period of service in the Army of the United States 
on the 26th day of November, 1943, and on that date 
received an honorable discharge evidencing such 
satisfactory completion ; 


8. That within ninety days after petitioner was 
released from said Army sei'vices, petitioner made 
application to respondent for restoration to the 
position hereinabove described ; 
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9. That petitioner is qualified to perform the 
duties of said position as set forth under the law 
and said position that he occupied prior to his 
entrance into the said military service and it was 
not a temporary one; 


10. That respondents decline and refuse, and 
still decline and refuse to reemploy petitioner and 
to restore him to his said position, and further 
decline and refuse to restore him to his same [2] 
status and pay as he occupied and received prior 
to his entrance into the said military service, and 
by reason thereof have violated the provisions of 
the Selective Training and Service Act of 1940 and 
the Service Extension Act of 1941. 


Wherefore petitioner prays that the respondents 
be specifically required to comply with the provi- 
sions of the Selective Training and Service Act 
of 1940, As Amended, and with the Service Exten- 
sion Act of 1941 by reinstating the petitioner to 
the position of General Manager of the Cathay 
House and to compensate the petitioner for loss 
of wages and benefits suffered by reason of the 
respondents’ unlawful action. 


JOHN JOSEPH KAN, 
Petitioner. 


/s/ FRANK J. HENNESSY, 
United States Attorney, 


Attorney for Petitioner. 


John Joseph Kan By) 


State of California, 
City and County of San Francisco—ss. 


John Joseph Kan, being first duly sworn, deposes 
and says: 


That he is the petitioner described and who exe- 
euted the above and foregoing complaint; that he 
has read the same and knows the contents thereof 
and the same are true. 

JOHN JOSEPH KAN. 

Subseribed and sworn to before me this 17th day 
of Apri, 1946. 

[Seal] FRANCIS S17. J. FOX, 


United States Commissioner for the 
Northern District of California. 


[Endorsed]: Filed April 18, 1946. [3] 


[Title of District Court and Cause. ] 


ANSWER OF RESPONDENT ERNEST TSANG 
TO PETITION UNDER SECTION 8, SE- 
LECTIVE TRAINING AND SERVICE ACT 


Answering the petition of John Joseph Kan, the 
respondent Ernest Tsang admits, denies and alleges 
as follows: 

First Defense 
(Another action pending. ) 


This respondent alleges that there is now pending 
before another court another action between the 
same parties and involving the same subject matter, 
the determination of which other action will be res 
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judicata as to all issues of fact and law in the 
present action and will be a complete bar to all 
relief sought in the petition on file in the within 
case, namely that certain action entitled ‘*’rnest 
Tsang, plaintiff, vs. John Kan, defendant,’’ (being 
the same persons who are parties in the present 
action) number 333,586 in the Superior Court of 
the State of California, in and for the City and 
County of San Francisco, which action was com- 
menced on October 21, 1944 by the filing of a certain 
complaint, to which said John Kan filed [4] his 
certain answer and cross-complaint therein on De- 
cember 15, 1944, and wherein a judgment and decree 
of said Superior Court was duly and regularity made 
and entered on December 21, 1945, from which said 
Kan appealed to the District Court of Appeal of 
the State of California in and for the First Appel- 
late District on January 29, 1946, and which said 
action on said appeal ever since has been and now 
is pending in said District Court of Appeal, and 
numbered therein 1 Civil No. 18,111. 


Second Defense 
(Res judicata. ) 


This respondent alleges that each and every issue 
of fact and law presented by the petition on file 
herein alveady has been adjudicated and determined 
by a duly constituted court of law and equity having 
full jurisdiction of the persons of said John Joseph 
Kan and Ernest Tsang and of said subject matter, 
namely, that certain judgment and decree of the 
Superior Court of the State of California, in and 
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for the City and County of San Francisco, entitled 
‘‘EKrnest Tsang, plaintiff and cross-defendant, vs. 
John Kan, defendant and cross-complainant”’ (be- 
ing the same persons who are parties in the present 
action), number 333,586, which said judgment and 
decree was duly made and entered on December 
21, 1945 and determined and adjudicated, amongst 
other things, that said Kan ‘‘has no right to be 
employed by said corporation (The Cathay House), 
partnership (The Cathay House) or plaintifft (Er- 
nest Tsang), and that said corporation, partnership 
and plaintiff are not obligated to employ defendant 
in any manner whatsoever. Cross-defendant (Tsang) 
is entitled to judgment on the cross-complaint and 
that cross-plaintiff take nothing.’’ 


Third Defense 


This respondent alleges that said petition does 
not state sufficient facts to constitute a cause of 
action against [5] this respondent, and even if the 
facts therein alleged were true, which this respond- 
ent denies, said appellant would not be entitled to 
any relief from this respondent. . 


Fourth Defense 
ae 


This respondent alleges that immediately prior 
to July 23, 1948 this respondent was the president 
of The Cathay House, a California corporation, 
conducting a restaurant business at 718 Califorma 
Street, San Francisco, California; that said peti- 
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tioner was an employee of said corporation and was 
being paid for all of his services as such, at the 
rate of $500 per month; that said rate of compensa- 
tion was fixed by the management of said corpora- 
tion and the term of the emplovment was at the 
pleasure of the board of directors of said corpora- 
tion, subject to immediate termination at any and 
all times and without notice of any kind; that peti- 
tioner’s services at that time were wholly unsatis- 
factory to the board of directors of said corporation 
and to this respondent who as the owner of more 
than one-half of the stock thereof held the control- 
ling interest therein; that said petitioner was at 
that time and for a long time theretofore had been 
on the verge of having his employment terminated 
by the corporation because of the last mentioned 
facts and was only being temporarily retamed in 
the hope of the board of directors and of this 
respondent that said petitioner would mend his 
ways and make a conscientious effort to become a 
suitable and desirable employee, which for a con- 
siderable time theretofore he had not been. Prior 
to November 26, 1948, said corporation disposed of 
all of its interest in said restaurant business and 
ever since has been entirely inoperative and doing 
no business of any kind or character with no need 
or use for any employees to perform any of the 
services which said petitioner was ever employed 
by said corporation to perform. [6] 
Ta 

Shortly after November 26, 1943, said petitioner 

inquired of this respondent as to the willingness of 
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this respondent as general manager of The Cathay 
House, a limited partnership, then operating a res- 
taurant business in the premises previously occupied 
and operated by said corporation, to employ .said 
petitioner in said business but demanded as absolute 
conditions precedent to anv such employment that 
his rate of compensation be $750 per month: and 
that he be given a written contract guaranteeing his 
employment for a period of the next succeeding 
three years regardless of whether said employee’s 
services would be satisfactory and even regardless 
of whether he performed any services at all. No 
other or different demand or request was made or 
presented by said petitioner to this respondent. at 
any time within ninety days after November 26, 
1943, or otherwise. Within said ninety day period 
this respondent on behalf of said partnership of- 
fered, without any legal or moral obligation so to do 
but only as a kindly effort, to employ said petitioner 
to do similar duties to those for which he had been 
employed by said corporation and upon the same 
basis, namely, $500 per month, and with unspecified 
term, and additionally assuring said petitioner that 
if he would make a conscientious effort to work for 
the benefit of said partnership, including himself, 
this respondent would do everything possible to 
make said employment congenial, permanent and 
profitable to said petitioner, but said petitioner 
refused to accept any employment upon that basis 
or any other basis that did not include the two pre- 
requisites which he had demanded as above alleged. 
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JU. 

Answering paragraph ITI, this respondent denies 
that there is now or at any time during the pen- 
dency of the within [7] action there has been a part- 
nership consisting of Ernest Tsang, L. M. Carter, 
George Chew, George Chin, Philip Fong, Fred 
Leong and Paul Yuke, together with John Joseph 
Kan and Helen Kan. 


JN. 
This respondent denies that said petitioner ever 
was or now is in his employment. 


W 
Further answering paragraph IL}, this respond- 
ent alleges that he has no knowledge or belief that 
any corporation was ever changed to any partner- 
ship at any time. 
VI. 
Answering paragraph V, this respondent denies 
that said petitioner was ever employed by any cor- 
poration as a general manager. 


VII. 

Answering paragraph VIII, this respondent de- 
nies that said petitioner ever made application to 
him for employment by this respondent of any kind 
and upon any terms or basis whatsoever. 


WABEL 
Answering paragraph IX, this respondent alleges 
that said petitioner is not qualified to perform the 
duties of and is not a fit and proper person for em- 
ployment by this respondent and that the position 
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which said petitioner had with The Cathay House, 
a corporation, prior to on or about July 23, 1943, 
was a temporary one. 


IX. 
Answering paragraph X, this respondent denies 
the allegations contained therein. 
Wherefore, respondent prays that it be ordered, 
adjudged and decreed as follows: [8] 


(1) That is action be abated until the final de- 
termination of said San Francisco Superior Court 
action No. 333,586; but if not, 


(2) Dismissing said action, and/or that respond- 
ent is under no duty or obligation of any kind 
toward petitioner, and 


(3) For respondent’s costs of suit and such other 
relief as may be proper. 
ROBERT HE. HATCH, 
Attorney for Ernest Tsang, 
Respondent. [9] 


State of California, 
City and County of San Franisco—ss. 


Ernest Tsang, being first duly sworn, deposes and 
Says: | 


That he is the respondent herein; that he has 
read said answer and knows the contents thereof; 
the same is true of his own knowledge except as to 
those matters which are therein stated on informa- 
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tion and belief, and as to those matters he believes 


it to be true. 
ERNEST TSANG. 


Subseribed and sworn to before me this 17th day 
of May, 1946. 
[Seal] ALFRED D. MARTIN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed May 23, 1946. [10] 


[Title of District Court and Cause. ] 


SUPPLEMENT TO ANSWER OF 
RESPONDENT ERNEST TSANG 


Fifth Defense 


On or about October 1, 1948, a limited partner- 
ship was organized with one general partner, the 
said Ernest Tsang, and several limited partners 
including said Kan and Tsang, and it owned and 
operated said restaurant business for a period of 
three years thereafter, all with the express consent 
of said Kan and all of the other stockholders of 
The Cathay House, a corporation. By the terms of 
the articles of said limited partnership it was to 
exist for a period of three years from said last men- 
tioned date and no longer. Prior hereto, to wit, on 
September 30, 1946, said ate expired by 
its own terms. 
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Sixth Defense 


On or about February 13, 1946, the said Kan in- 
stituted [11] an action in the Superior Court of the 
State of California, in and for the City and County 
of San Francisco, entitled ‘‘John Kan, et al., plain- 
tiffs, vs. Ernest Tsang, et al., defendants,’’ and 
numbered 349840 therein. In said action said court 
at the specific request of said Kan ordered and 
adjudged a dissolution of said partnership and 
ordered all of the assets thereof to be sold at public 
sale. In pursuance thereof, to wit, on August 30, 
1946, said sale was conducted and all of the right, 
title and interest of said partnership in and to the 
said Cathay House, its business, good will, fixtures, 
furniture and all other assets were sold to the high- 
est bidder. At no time thereafter has said The 
Cathay House, a corporation, or The Cathay House, 
a partnership, have any right, title or interest in 
and to any business or assets of any kind or char- 
acter, except money on deposit in banks. 


ROBERT E. HATCH, 
Attorney for Respondent, 
Ernest Tsang. [12] 
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State of California, 
City and County of San Francisco—ss. 


Ernest Tsang, being first dulv sworn, deposes and 
SAYS: 


That he is the respondent named herein; that he 
has read said supplement to answer of respondent 
Ernest Tsang and knows the contents thereof; the 
same is true of his own knowledge except as to those 
matters which are therein stated on information and 
belief, and as to those matters he believes it to be 
true, 

ERNEST TSANG. 


Subscribed and sworn to before me this Ist day 
of October, 1946. 
[Seal] ALFRED D. MARTIN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed Oct. 2, 1946. [13] 


In the Southern Division of the United States 
District Court for the Northern District of 


California. 
No. 25,864-R 
JOHN KAN, Petitioner, 
VS. 
(Al If / 4 
ERNEST TSANG, et ale Respondent. 


Action for reinstatement and compensation pur- 
suant to the provisions of Section 8 of the Selective 
Training and Service Act of 1940, as amended. 
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Judgment for petitioner, in accordance with opinion. 
Frank J. Hennessy, United States Attorney, and 
R. J. Scholz and Joseph Karesh, Assistant United 
States Attorneys, of San Francisco, California, at- 
torneys for petitioner. 
Robert E. Hatch of San Francisco, California, 
attorney for respondent Ernest Tsang. 


MEMORANDUM OPINION 


Roche, District Judge: This is an action brought 
under Section 8 of the Selective Training and Serv- 
ice Act of 1940, as amended. The petitioner origi- 
nally sought employment reinstatement together 
with compensation for loss of wages and benefits 
resulting from respondents’ alleged refusal to rein- 
state him, but he now asks only a money judgment 
for such compensation, waiving other rights [14] 
that he may have under the Act. 

Respondents defend on two grounds: First, that 
the issues herein have alveady been decided ad- 
versely to petitioner in certain proceedings in the 
superior court of the State of California, and sec- 
ond, that respondents offered to re-employ the peti- 
tioner at the salary he was receiving when he 
entered the armed forces but that petitioner refused 
to accept the offer unless it would include a three 
year contract of employment. 

The record discloses that the petitioner Kan was 
not only one of the founders of the Cathay House, 
a restaurant in San Franeisco, but its active head 
and the man whose energy and ability were largely 
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responsible for its phenominal success. After its 
founding Tsang bought shares of stock in the busi- 
ness and he and the petitioner became the President 
and Secretary, respectively, of the corporation. They 
were co-managers, each receiving the same salary. 
When Kan received a salary increase, Tsang like- 
wise received an increase. When Kan enlisted in the 
armed forces on July 23, 1943, he and respondent 
Tsang were both making $500 a month. At that 
time, Tsang, by additional purchases of shares of 
stock, had gained a controlling interest in Cathay 
House. 

While Petitioner was in the service the corpora- 
tion was changed to a partnership, Tsang becoming 
a general partner and petitioner a limited partner, 
along with others. This change was agreed to by 
petitioner’s wife, who was also employed at Cathay 
House and to whom petitioner had given power of 
attorney, but the evidence is conflicting as to whether 
she and her counsel endeavored to have the change 
delayed until the petitioner came home on leave. In 
any event, the change was one cf form only. The 
interested parties remained the same and the res- 
taurant business was conducted as before. Such a 
reorganization was ineffective to cut off the peti- 
tioner’s rights under the Selective Service Act. 

The petitioner was honorably discharged from the 
service on November 26, 1943, and shortly thereafter 
asked respondent Tsang to reemploy him. Tsang 
was then earning $750 per month. [15] 

From this point on the record contains much con- 
flicting testimony but it does clearly appear that 
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at no time during the negotiations that followed 
petitioner’s request for reemployment was the peti- 
tioner offered the position of co-manager with the 
same salary as Tsang was then receiving. The most 
that was offered was his old salarv of $500 a month 
and there is persuasive evidence that even that offer 
was conditioned on Kan’s signing what the parties 
denominated a ‘‘waiver’’ or ‘‘release.’’ The situa- 
tion culminated in T’sane’s filme an action for de- 
claratory relief in the state court, in which Kan 
filed an answer and cross-complaint. Judgment was 
given in favor of Tsang. Kan and three others sub- 
sequently filed a suit for an accounting and dissolu- 
tion of the partnership. The partnership was dis- 
solved and the property sold, Tsang being the 
purchaser. 

Respondents’ defense of res judicata is based on 
the foregoing state court proceedings. It is true 
that the state court made a finding that respondent 
Tsang and the partnership had offered to restore 
Kan to the same position which he had held with 
the Cathay House corporation, but even assuming 
that such an offer met the Act’s requirements, this 
finding cannot bind a federal court. The same de- 
fense of res judicata, based on a declaratory judg- 
ment rendered by the Ohio state court, was raised 
by the respondents in the case of T'railmobile Co. v. 
Whirls, 154 F. 2d 866, an action by a veteran for 
restoration to his seniority status as it existed prior 
to his entry into military service. The Sixth Circuit 
Court of Appeals disposed of the defense in the 
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following language: ‘‘The interpretation by the 
state court of the rights of a citizen under a federal 
statute is not binding upon the federal courts.’ The 
question for decision is thus one of fact—did any 
offer of reemployment made by respondents to peti- 
tioner comply with the terms of the Act. 

So far as pertinent, the Act provides that if a 
position, other than a temporary position, Was in 
the employ of a private employer, the person so 
employed shail be restored to such a position unless 
the employer’s circumstances have so changed as to 
make it [16] impossible or unreasonable to do so. 
It is further provided that such restoration shall be 
without loss of seniority. The courts have been very 
liberal in construing these provisions, having in 
mind the purpose of the statute. They are more 
than patriotic promises. Rather, they are a guar- 
antee to the honorably discharged veteran that, upon 
application timely made, he will be restored to his 
former position or to one of like seniority, status 
and pay and that he will lose no seniority in the 
process. If during the veteran’s service in the 
armed forces, the person filling his position receives 
a higher salary, an offer to reemply the veteran at 
his old salary is not a compliance with the Act. The 
veteran must be given the benefit of any wage in- 
creases that have been made during his absence. 
Salter vy. Becker Roofing Co., 65 F. Supp. 633. To 
the same effect are the decisions of the United States 
District Court for the Southern District of Cali- 


fornia in Parker v. Boyce and Covey v. Douglas 
rerarh (Oo, 
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In the instant case, when the petitioner enlisted 
in the army he was co-manager with the respondent 
Tsang of the Cathay House and received the same 
salary. Upon his honorable discharge and applica- 
tion for reemployment, he was entitled to be re- 
stored to the position of co-manager and to receive 
the same salary that Tsang, the other co-manager, 
was receiving. An offer of anything less was not 
a compliance with the Act’s provisions, nor was an 
offer conditioned on the veteran’s waiving or re- 
leasing any of his rights guaranteed by the Act. 
Since the evidence conclusively shows that respond- 
ents failed to offer to restore the petitioner to his 
position as co-manager at the increased salary which 
respondent Tsang was then being paid, it follows 
that judgment must be entered in favor of the 
petitioner. 

Petitioner having waived his claim for reinstate- 
ment and for all back pay, except for a twelve month 
period, it is 

Ordered that there be entered herein, upon find- 
ing of fact and conclusions of law, judgment in 
favor of the petitioner in the sum of $7,481.28, that 
being 12 months back pay at $750.00 a month less 
$1,518.72 earned by him from December 4, 1943, the 
date of his apphecation for reinstatement, to Decem- 
ber 4, 1944, and that respondents shall bear the costs. 


Dated: November 13, 1947. 
MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed] Filed Nov. 13, 1947. [18] 
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FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This case came on for trial September 10, 11 and 
12, 1947, before Honorable Michael J. Roche, United 
States District Judge, sittmg without a jury; the 
petitioner, John Kan, appearing by his attorneys, 
Frank J. Hennessy, Esq., United States Attorney 
for the Northern District of California, Rudolph J. 
Scholz, Esq., and Joseph Karesh, Esq., Assistant 
United States Attorneys for the said district; the 
respondents Ernest Tsang, L. M. Carter, George 
Chew, Philip Fong and Paul Yuke, by their attor- 
neys, Robert E. Hatch, Ksq., and the other respond- 
ents, George Chin and Fred Leong, by consent filed 
in open Court, consenting to a judgment in favor 
of petitioner, and the evidence [19] having been 
received and the matter having been orally argued 
and briefed and fully considered, the Court now 
makes its findings of fact and conclusions of law 
as follows: 


PINDINGS OF FACT 


I. 

This is an action under Section 8 of the Selective 
Training and Service Act of 1940, as Amended, 50 
U.S.C.A. App. 308, and Section 7 of the Service Ex- 
tension Act of 1941, as Amended, 50 U.S.C.A. App. 


307, and the jurisdiction of this Court is based 
thereon. 
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ine 
Petitioner is a resident of the City and County 
of San Francisco, State of California. 


Tie 

Respondents at all times herein mentioned were 
a copartnership consisting of Hrnest Tsang, a Gen- 
eral Partner, and L. M. Carter, George Chew, 
George Chin, Philip Fong, Fred Leong and Paul 
Yuke, together with petitioner and Helen Kan, his 
wife, as Limited Partners, and maintained a place 
of business, a restaurant known as the Cathay 
House, at 718 California Street, San Francisco, 
California. At the time petitioner left the employ- 
ment of respondents it was a corporation and was 
changed to a copartnership while petitioner was 
in the Army of the United States. Prior to Sep- 
tember 28, 1939, Petitioner Kan, in association with 
an individual, not a party to this action, commenced 
the business of operating Cathay House. Petitioner 
Kan interested respondent Tsang in purchasing 
stock in said corporation. Respondent Tsang be- 
came President and Kan became Secretary of said 
corporation and they were the sole persons actively 
engaged as managers in the actual operation of the 
restaurant. [20] ‘The interests of the other stock- 
holders were financial only. 


IV. 

On or about the 23rd day of July, 1943, at San 
Francisco, California, petitioner volunteered for 
service in the armed forces of the United States 
and was inducted into the Army of the United 
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States and immediately thereupon entered the said 
service. Immediately prior to petitioner’s entrance 
into said service he was employed by the aforesaid 
corporation as a General Manager thereof at a sal- 
ary of $500 a month. Immediately prior to peti- 
tioner induction into the Army of the United States 
respondent Ernest Tsang was likewise employed by 
the aforesaid corporation as a co-manager thereof 
at a salarv of $500 a month. At one time prior to 
petitioner’s induction into the service, petitioner 
and respondent T’sang were compensated at the rate 
of $200 per month. Thereafter both petitioner and 
respondent T’sang received simultaneous increases 
in pay from $200 to $300 a month, and from $300 
per month to $500 per month. 


Vi 
At the time petitioner entered the Army of the 
United States respondent Tsang was the owner of 
the majority of the stock in the aforesaid corpora- 
tion. When the aforesaid corporation was changed 
to a copartnership respondent Tsang had the ma- 
jority and controlling interest in the said copartner- 
ship and was in charge of the said business. During 
the time petitioner was in the armed forces re- 
spondent T’sang’s salary was raised from $500 per 
month to $750 per month. 
xa 
Petitioner left his aforesaid position on or about 
the 23rd day of July, 1948, for the sole purpose of 
entering the military service of the United States. 
Shortly hefore this date petitioner, in preparation 
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for departure for the armed forces, executed and 
delivered to his wife, Helen Kan, [21] a power of 
attorney to act for him in his absence, in connection 
with said business. At or about the same time, 
respondent T'sang, as President of the said corpora- 
tion and the sole remaining active manager. prom- 
ised and agreed with petitioner and his wife, Helen 
Kan, that he, respondent Tsang, would diligentiy 
protect petitioner’s interests in the business. There- 
after Helen Kan assented, on behalf of hersel’ and 
the petitioner, to the change of Cathay House from 
a corporation to a copartnership. The change was 
one of form only. The interested parties remained 
the same and the restaurant business was conducted 
as before. 
Van 

Petitioner satisfactorily completed his j eriod of 
service in the Army of the United States on the 
26th day of November, 1943, and on that date re- 
ceived an honorable discharge evidencing such satis- 
factory completion. 

VIII. 

On or about December 4, 1943 petitioner made 
timely application to Cathay House, and more par- 
ticularly to respondent Tsang, for restoration to the 
position hereinabove described. 

Ox. 

The former position, hereinabove described, left 

by petitioner on or about the 23rd day of July, 


1943, to enter the Army of the United States, was a 
position other than temporary. At the time of his 
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application for his former position, and at all times 
thereafter, petitioner was qualified to perform the 
duties of said position as set forth under the law. 


xe 

Petitioner, in making application for reinstate- 
ment, stated to the respondent Tsang that he be- 
lieved he was entitled to the same salary as that 
which xespondent Tsang received, to wit, $750 a 
month, but declared that he was willing to work 
for $500 per month until the amount of salary would 
be definitely determined. 


XI. 

During December, 1948, and January, 1944, peti- 
tioner continued to request of respondent Tsang 
reinstatement to his former position and negotia- 
tions were carried on during this period of time. 
In the latter part of January, 1944, respondent 
Tsang refused to reinstate petitioner at a salary of 
$500 a month without attaching certain conditions 
to petitioner’s reemployment. ‘These conditions 
were: that petitioner sign a release waiving any 
rights he might have under the Selective Training 
and Service Act, approving the change of the 
Cathay House from a corporation to a copartner- 
ship and transferring his stock to his wife, Helen 
Kan. Petitioner stated he would not sign such a 
release to be emploved at $500 a month unless he 
were given a three-year contract. Respondent Tsang 
stated that under no condition would he employ 
petitioner for any period of time without petitioner 
signing the release, as above described, at a salary 
no more than $500 per month. 
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XII. 

‘Respondent Tsang at all time has refused to re- 

employ petitioner at a salary of $750 a month. 
XITT. 

Respondent T’sang determined at the time peti- 
tioner made the request for reemployment, that he 
would under no circumstances rehire said petitioner 
at any salary and the [23] conditional offer of re- 
employment that he made was such that he knew 
the petitioner would not accept it and such condi- 
tional offer constituted a subterfuge to prevent. 
petitioner’s reemployment. 


DOVE 

Immediately thereafter, as was his legal right, 
petitioner sought the assistance of the United States 
Attorney, who attempted to negotiate a settlement 
with the respondent Tsang through his counsel, 
Robert E. Hatch, Esq. These negotiations were 
continued through April of 1944. Petitioner indi- 
eated a willingness, through the United States At- 
torney, to be reemployed at a salary of $500 a month, 
but respondent Tsang, through his said attorney, 
denied that he had any hability to reinstate peti- 
tioner to his former position under the Selective 
Service Training and Service Act of 1940 and 
continued in his refusal to reinstate said petitioner. 


DOVE 
Thereafter, and on or about the 20th day of Oc- 
tober, 1944, respondent Tsang filed a complaint for 
declaratory relief against the petitioner in the 
Superior Court of the City and County of San Fran- 
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cisco in connection with petitioner’s reemployment 
rights. Petitioner filed an answer and a_ cross- 
complaint to protect his interests. The decision of 
the Superior Court of the City and County of San 
Franciseo is of no moment here, inasmuch as such 
decision of the State Court is not res adjudicata to 
the issues involved in our ease herein. 


XVI. 

During the war years the profits of the Cathay 
House inereased enormously. It was not unreason- 
able that [24] the petitioner should have been re- 
employed at the Cathay House in the position of 
co-manager at a salary of $750 a month. The posi- 
tion in said business of like seniority, status and 
pay to which petitioner is entitled is that of co- 
manager with respondent Tsang at a salary of $750 
per month. 


XVII. 

Respondent Tsang in no way has been injured by 
petitioner’s delay in instituting this action, such 
delay having been occasioned by the proceeding in 
the State Court instituted, as hereinabove stated, by 
the respondent Tsang. Respondent Tsang has lke- 
wise not been injured by the delay in bringing this 
ease to its conclusion, the greater part of such delay 
being the result of a stipulation between counsel 
herein. The remaining respondents likewise have 
not in any way been injured by the delays herein- 
above set forth. 
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DO IOUL. 

Petitioner was ready, willing and able to work 
for respondents from December 4, 1943, to Decem- 
ber 4, 1944, and continuously thereafter, but as a 
result of the unlawful action of the Cathay House, 
and more particularly that of respondent Tsang, 
petitioner was not reinstated. From December 4, 
1943, to December 4, 1944, petitioner earned in an- 
other position the sum of $1518.72. By reason of 
the respondents’ unlawful action, and more particu- 
larly that of respondent Tsang, in failing and refus- 
ing to reemploy petitioner, either in his former posi- 
tion or in a position of a like seniority, status and 
pay, he suffered a loss of wages between December 
4, 1943, and December 4, 1944, in a sum of $7,481.28, 
that is to say, he, the petitioner, suffered a loss of 
twelve months’ pay at $750 a month, less $1,518.72. 


HOS. 

Petitioner does not request or desire reinstate- 
ment to his former position, but at no time since 
December 4, 1948, did petitioner abandon his right 
to reemployment and reinstatement in his former 
position with the Cathay House, and at all times 
has diligently pursued his claim for such employ- 
ment. 
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The reorganization of the Cathay House from a 
corporation to a copartnership was ineffective to 
eut off petitioner’s rights under the law. 

Respondents, and more particularly respondent 
Tsang, unlawfully failed and refused from Decem- 
ber 4, 1948, to December 4, 1944, and at all times’ 
thereafter, herein mentioned, to reemploy petitioner 
in his former position or in any position of lke 
seniority, status and pay, contrary to Section 8 of 
the Selective Training and Service Act of 1940, as 
Amended, (50 U.S.C.A. App. 308), and Section 7 
of the Service Extension Act of 1940, as Amended, 
(50 U.S.C.A. App. 357), and by reason thereof, peti- 
tioner suffered loss of wages amounting to $7,481.28 
between December 4, 1943, and December 4, 1944, 
and is entitled to be compensated by the respondent 
Ernest Tsang, General Partner, and by the said 
copartnership, consisting of the said Ernest Tsang, 
General Partner, and the respondents L. M. Carter, 
George Chew, George Chin, Philip Fong, Fred 
Leong and Paul Yuke, Linited Partneis, doing bus- 
iness, together with petitioner and Helen Kan, his 
wife, also Limited Partners, wnder the name of 
Cathay House, in the said amount of $7,481.28. [26] 

Let judgment be entered accordingly forthwith, 
with costs of suit to be paid by respondents herein- 
above described. 

Dated at San Francisco, California, January 16th, 


— MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Jan. 16, 1948. 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 25864-R, 


JOHN KAN, Petitioner, 


vs. 
ERNEST TSANG, et al., 
Respondents. 


JUDGMENT 


This cause coming on regularly for trial before 
the Court, sitting without a jury, on September 10, 
11 and 12, 1947, Frank J. Hennessy, United States 
Attorney ; Rudolph J. Scholz and Joseph Karesh, 
Assistant United States Attorneys, representing the 
petitioner, and Robert E. Hatch, Esq., representing 
the respondent, Ernest Tsang, the sole General 
Partner, and also representing the respondents, L. 
M. Carter, George Chew, Philip Fong and Paul 
Yuke, and the other respondents Fred Leong and 
George Chin by consent filed in open Court, con- 
senting to a judgment in favor of petitioner, and the 
Court having heard the testimony, examined the 
proofs offered by the respective parties, together 
with the [28] briefs therein, and the Court being 
fully advised in the premises and having heretofore 
filed its findings of fact and conclusions of law and 
having directed that a judgment be entered in ac- 
cordance therewith, Now, Therefore, 

It Is Hereby Ordered, Adjudged and Decreed that 
petitioner John Kan have judgment against the re- 
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spondent Ernest Tsang, sole General Partner of a 
limited copartnership doing business as the Cathay 
House, and against the copartnership consisting of 
the said Ernest Tsang, General Partner, and the re- 
spondents L. M. Carter, George Chew, George Chin, 
Philip Fong, Fred Leong and Panl Yuke, Limited 
Partners, doing business together with petitioner 
and his wife, Helen Kan, also Limited Partners, 
under the name and style of Cathay House, for the 
sum of $7481.28, together with costs—taxed at 
$80.42. 


Dated at San Francisco, California, this 16th 
day of January, 1948. 
MICHAEL J. ROCHE, 
United States District Judge. 
Ent. in Civil Docket 1/17/48, Vol. V—Pe. 415. 


[Endorsed]: Filed Jan. 16, 1948. [29] 


[Title of District Court and Cause. ] 


MOTION FOR NEW TRIAL AND TO MODIFY 
AND VACATE FINDINGS OF FACT AND 
CONGLUSIONS OF LAW AND JUDG- 
MENT 


Respondents hereby move the court for an order 
granting a new trial and modifying and vacating 
Findings of Fact, Conclusions of Law and Judg- 
ment heretofore entered. 

Said motion will be made upon each of the follow- 
ing grounds: 
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(1) TIvregularity in the proceedings of the 
court or abuse of discretion by which these 
moving parties were prevented from hav- 
ing a fair trial; 

(2) Insufficiency of the evidence to justify 
the judgement and decision, and’ that the 
same are against law; 


(3) Error in the law, occurring at the trial 
and excepted to by these moving parties. 


ROBERT KE. HATCH, 
Attorney for Respondents. 


Receipt of Service 


The undersigned hereby acknowledges due serv- 
ice of the foregoing, waives any requirements for 
Points and Authorities or other matters of form and 
consents to the hearing of said motion on this date. 


Dated: January 16, 1948. 


FRANK J. HENNESSY, 
United States Attorney. 


By JOSEPH KARESH, 
Assistant United States 
Attorney, 


Attorney for Petitioner. 


[Endorsed]: Filed Jan. 16, 1948. [31] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Califor- 
nia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Friday, the 16th day of January, in the year of 
our Lord one thousand nine hundred and forty- 
eight. 


Present: The Honorable Michael J. Roche, 
District Judge. 


[Title of Cause. ] 


MINUTE ORDER 


Order Settling and Approving Findings of Fact and 
Conclusions of Law, Judgment, Order Denying 
Motion for New Trial and to Modify and Va- 
cate Findings of Fact and Conclusions of Law 
and Judgment 


This case came on regularly this day for settle- 
ment of findings. After hearing the arguments of 
Robert Hatch, Esq., for respondent, and Joseph 
Karesh, Esq., Assistant U. 8S. Attorney, for peti- 
tioner, it is Ordered that the findings of fact and 
conclusions of law herem be settled and approved 
and that judgment be filed and entered for the peti- 
tioner in the sum of $7,481.28, with costs. Mr. 
Hatch filed a motion for new trial and to modify 
and vacate findings of fact and conclusions of law 
and judgment. Ordered that said motion be denied. 
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NOTICE OF APPEAL 


Notice is hereby given that Ernest Tsang, one of 
the respondents above named, hereby appeals to the 
Circuit Court of Appeals for the Ninth Circuit, 
from that certain judgment heretofore entered 
herein, to wit on or about Jan. 16, 1948. 


ROBERT EH. HATCH, 
Attorney for Appellant, 
Ernest Tsang. 


[Endorsed]: Filed Feb. 13, 1948. [33] 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL (RULE 7a) 


The undersigned designates the following to be 
contained in the record on appeal: 


(1) Petitioner’s Petition. 

(la) Respondent’s Answer. 

(2) Supplement to Answer. 

(3) Opinion of the Court. 

(4) Findings of Fact and Conclusions of Law. 

(5) Judgment. 

(6) Motion for New Trial. 

(7) Minute Order Denying Motion for New 
Trial. 

(8) Notice of Appeal. 
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(9) Complete record and all of the proceedings 
and evidence in the action, as embodied in the Re- 
porter’s Transcript. 

ROBERT E. HATCH, 
Attorney for Appellant. 
Pee ccicasnent of Receipt of Copy.) 


[Endorsed]: Filed Mar. 1, 1948. [34] 


In the Southern Division of the United States 
District Court for the Northern District of 
California. 

No. 25864-R 


ERNEST TSANG, et al., 
Libelants and Appellants, 
. ' VS. 
JOHN KAN, 
Petitioner and Appellee. 


ORDER EXTENDING TIME TO DOCKET 


Good cause appearing therefor, it is hereby Or- 
dered that the Appellants herein may have to and 
including May 3, 1948, to file the Record on Appeal 
in the United States Circuit Court of Appeals in 
and for the Ninth Circuit. 


Dated: March 24, 1948. 
MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed Mar. 24, 1948. [35] 
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District Court of the United States 
Northern District of California — 


CHRTIPICATE OF CLERK TOs TRANSCRIPT 
OF RECORD ON APPEAL 7 


I, C. W. Calbreath, Clerk of the District Court of 
the United States. for the Northern District of Cali- 
fornia, do hereby certify that the foregoing 35 pages, 
numbered from 1 to 35, inclusive, contain a full, true 
and correct transcript of the records and proceed- 
ings in the ease of John Joseph Kan, Petitioner, 
vs. Ernest Tsang, a General Partner, et als., Re- 
spondents, No. 25864-R, as the same now remam on 
file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on ap- 
peal is the sum of $5.60 and that the said amount has 
been paid to me by the Attorney for the appellant 
herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 2nd day of April, 
A.D. 1948. 

[Seal] C. W. CALBREATH, 

Clerk, | 


/s/ M. E. VAN BUREN, 
Deputy Clerk. [36] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of 


California 
Before: Hon. Michael J. Roche, 
Judge. 
No. 25864-R 
JOHN KAN, 
Petitioner, 
vs. 
ERNEST TSANG, et al., 
Respondents. 


REPORTER’S TRANSCRIPT 
Appearances: 


For Petitioner: Rudolph J. Scholz, Esq., Assist- 
ant United States Attorney. 

Wor Respondents Ernest Tsang, Robert E. Hatch, 
Esq. [40] 


Monday, May 27, 1946—2:00 o’Clock P.M. 


The Court: You indicated heretofore the reason 
you were segregating these defenses. What was the 
reason ? 

Mr. Hatch: The reason is the case was tried at 
length in the State Court, and between the same 
parties, and involving the same issues, and it is, in 
short, that action is determinative, and such being 
the case, if the court so rules, it obviates the neces- 
sity of an extended trial upon the merits; in other 
words, it saves the time of the court and counsel 
in going into a trial which I think is unnecessary. 
May I proceed? 
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The Court: You may ‘proceed. 

Mr. Hatch: This, your Honor, is an action filed 
by John Kan under the terms of the Selective Serv- 
ice Act, wherein the United States Attorney appears 
in his behalf as provided by that Act. It was very 
recently filed. I represent the defendant Ernest 
Tsang. These gentlemen were, or are, involved in 
the operation of the Cathay House, which is a Chi- 
nese restaurant on California Street, at the corner 
of Grant Avenue, and have been for a period of 
time. The complaint in this action charges that in 
the year 1943 Mr. Kan, the petitioner, was in the 
Army, I think for a period of about three months, 
and upon his return from the Service he applied for 
his position, and asked to be reinstated at the [41] 
same rate and upon the same conditions as his em- 
ployment before the war, which was $500 a month, 
and that he was refused his re-emplovment, and 
that now several years have passed and that under 
the terms of this Act he is entitled to be heard and 
to an order of this court ordering him restored. 

We have on file an answer in which we deny that 
he was ever employed by the defendant Ernest 
Tsang, and that he did not ask for his re-employ- 
ment after he returned, but to the contrary we of- 
fered him his re-employment and he refused it. 
That is as far as the merits are concerned. 

Then, as a special plea in defense, we allege the 
plea of another action pending, stating that there 
was a suit maintained in the Superior Court in the 
City and County of San Francisco, at which time 
the same issues were litigated, and there was a 
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judgement there entered that the man had not asked 
to he re-employed, but, to the contrary, the defend- 
aut Tsang had offered to employ him upon the same 
terms end conditions of his employment before the 
war, and that he had refused to accept them. 

We plead res adjudieata, but in view of the fact 
that at the present time this petitioner, Mr. Kan, is 
prosecuting an appeal to the Supreme Court of the 
State of California, I doubt that the plea of res 
adjudicata is the right defense, but rather a plea in 
abatement. That is to say, there is another action 
pending. The matter comes on at this time [42] 
on my application for a separate trial of those af- 
firmative defenses in the theory that if we are cor- 
rect then it obviates the trial of the case upon the 
merits. That proceeding has been consented to by 
the United States Attorney, acting as Mr. Kan’s 
attorney. 

Therefore, at this time, I wish to offer in evi- 
dence on the separate pleas the various certified 
copies of the various documenis of record in the Sn- 
perior Court, together with certificate that that ac- 
tion is now pending. I have exhibited these to Mr. 
Scholz. He is fully familiar with them. I ask they 
be received. 

The Court: Admitted and marked. 


(Certified copies of Superior Court records 
marked Respondents’ Exhibit A.) 


Mr. Hatch: I have also tendered a stipulation to 
Mr. Scholz and I believe he should consent to it. It 
is in substance, 1, that the Superior Court is a court 
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of general jurisdiction and that Mr. Kan and Mr. 
Tsang, at the time of the litigation, were both citi- 
zens, residents of the City and County of San Fran- 
cisco, the court had jurisdiction of the parties, and 
I think the subject-matter, and, further, I offer to 
prove at this time, either by the testimony of Mr. 
Karesh, the Deputy United States Attorney, or by 
stipulation, that prior to the litigation being prose- 
cuted in the Superior Court, Mr. Kan was in con- 
sultation with the office of the United [43] States 
Attorney, and knew at that time that he could, if he 
chose, prosecute his rights under this Act of Con- 
gress in this forum, but elected to proceed in the 
State Court. I think there is no dispute as to the 
identity of issues, the only question apparently be- 
ing raised by the petitioner at this time being indi- 
cated in a memorandum which was served upon me 
this morning, in which they assert that this court 
was the one that had jurisdiction of the issue, and 
that the State court did not have jurisdiction. It is 
my position that both courts had jurisdiction, and 
that where Mr. Ikan, himself, selected the State 
court to prosecute his rights, that this court should 
adhere to the ruling of the State court and should 
not attempt to re-try the case; secondly, that if the 
determination of the State court is no ultimate de- 
termination at Jaw, that is to say, the right to re- 
employment was one beyond the jurisdiction of that 
court and should be heard by this court, which I dis- 
pute, then that is substantially a determination of 
the facts between the parties, that this court should 
not re-examine the facts, but might decide the law 


40 Krnest Tsang vs. 


applicable to those facts which have already been de- 
termined. In other words, res adjudicata has two 
branches; one, a judgment is a bar to further action; 
and, secondly, a determination of a court of compe- 
tent jurisdiction having the parties before it mak- 
ing a determination of the facts, even if not a de- 
termination of the law, that that determination of 
the facts is conclusive. In that [44] respect I have 
filed a memorandum in this court, and I think there 
is no dispute as to the legal position. 

Then if t might turn to the way this matter comes 
before the court at this time. Several years ago 
when Mr. Kan was released from the Army, it was 
while the war was still in progress, he went out on 
a medical discharge or some such matter before the 
war was over. When he returned he did have some 
discussions with the defendant. At that time they 
were unable to get together on a satisfactory ar- 
rangement between the two, and Mr. Kan then came 
to the United States Attorney’s Office and made a 
report of his position, and there were two or three 
meetings with Mr. Karesh and myself, looking to 
a settlement of the rights. We were unable to reach 
a fair conclusion as to what should be done, what 
was right between the two. So the defendant, Mr. 
Tsang, at my instance, filed an action in the Supe- 
rior Court in declaratory relief, alleging that Mr. 
Kan was going around making various claims, but 
the claims varied to such an extent that he, Mr. 
Tsang, was unable to determine what they were, or 
what the rights of Mr. Kan were, if any. We had 
in mind then, of course, that if we did not start the 
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ball rolling to get to an issue on it the thing would 
go along interminably, and if in the long run Mr. 
Kan were found to be entitled to re-employment, he 
would be entitled to back pay. We wanted to find 
that out as soon as possible. Mr. Kan was not taking 
any initiative to bring this [45] matter into court. 

As a matter of fact, we brought a proceeding in 
the State court to perpetuate his testimony later, 
and he refused to give his testimony, so then we 
brought this action in declaratory relief. That was 
served on Mr. Kan several years ago. But know- 
ing his rights as advised by Mr. Karesh to proceed 
in the Federal court, Mr. Kan elected to proceed in 
the State Court. 

Now, over there in the State court, one of counsel 
was Judge Alden Ames. Mr. Kan filed an answer in 
that declaratory relief, and a cross-complaint, in 
which he specifically alleged that he was entitled to 
re-appointment under the terms of the Selective 
Training and Service Act of 1940, and he had been 
denied re-employment, so he was asking the court to 
order his return to work, and for back salary, and 
numerous other thines. In due course that case 
went to trial. The parties were under no coercion 
and Mr. Kan, if he had chosen, selected this court, 
but it went to trial before Judge Frank J. Deasy, 
and after an extended trial and consideration by the 
court, the court decided in favor of Mr. Tsang, as 
will be reflected from the certified copy which I have 
offered in evidence. Judge Deasy found at no time 
had Mr. Kan actually offered to or asked for re-em- 
ployment upon the same terms and conditions as ex- 
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isted before he went into the service, but to the con- 
trary, instead of $500 a month he wanted [46] $750 
a month, and instead of his previous employment, 
which was at the will of the employer, he wanted a 
three-year contract in writing, guaranteeing they 
would not discharge him, even if he did not perform 
any duties, and that those were unreasonable, and 
they were not the terms that he was entitled to ask 
for. Of course, he had a right to ask for anything 
he wanted, including the moon, I guess, but the court 
specifically found that at no time did he ever ask 
for or agree, or was not willing and had refused to 
return at $500 a month. So the court found as a 
result he had sustained no damages, he was not en- 
titled to re-employment and, furthermore, that be- 
cause of certain acts which My. Kan did following 
his return from the service, that he was not a fit and 
proper employee, that he could not be re-employed 
without exposing the defendant to irreparable dam- 
age. I might say what that was. After he was turned 
down in his desire for a job at $750 he brought a 
loaded gun into the place and, using opprobrious 
language, threatened to kill my client. Under all 
those circumstances the decree was formally entered 
by Judge Deasy and an appeal was prosecuted by 
Mr. Kan to the Supreme Court, where it is now 
pending. They have obtained a stipulation extend- 
ing their time to file a brief. That was the status 
of this case up to a couple of weeks ago. 

Then My. Kan returned to the United States 
Attorney and [47] as a result this action, almost 
word for word, comparable to Mr. Kan’s answer and 
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cross-complaint in the Superior Court action, again 
referring to the same Congressional statute, and 
again asking for the same relief, was interposed in 
this court. It was for that reason that at this time 
we feel that there is another action pending, the 
matter has already been determined, and that this 
court, first, should exercise its discretion by not re- 
trying this case and, secondly, that whether it is 
discretionary or not, the proceedings that have been 
prosecuted in the State court are such that this 
plaintiff is barred from any relief. 

I anticipate the statement of Mr. Scholz as it 
appears in his memerandum filed this morning. He 
refers tv this statute, wherein it is stated that upon 
circumstances of this character, I read from the 
code, United States Code Annotated, ‘‘The District 
Court of the United States for the District in which 
such private employer maintains a place of business 
shall have power, upon a filing of a motion or a pe- 
tition, or other appropriate pleading by the person 
entitled to the benefits of such provisions, to spe- 
cifically require such employee to comply with such 
provisions, and as an incident thereto to compensate 
such person for any loss of wages or benefit suf- 
fered by reason of such employer’s unlawful 
action.”’ 

Now, the query is, What is the meaning of that 
statute [48] where it says, ‘This court shall have 
the power?’’ I believe, if it please the Court, that 
that is not right. The fact that unless there is special 
statutory enactment the Federal court, as a court of 
limited jurisdiction, would have no authority merely 
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providing, as the rest of the statute says, that if a 
man returns from a service with an honorable dis- 
charee he is entitled to re-employment upon terms 
and conditions therein specified would not give the 
Federal court the right to entertain jurisdiction 
unless there were diversity of citizenship or some 
prerequisite to jurisdiction, so the Congress has 
added in that very statute that this court, the dis- 
trict court, should have the power, that is to say, the 
jurisdiction to entertain such matter. It does not 
either directly or indirectly negative the fact that 
the Superior Court has the power, the Superior 
Court as ultimately differentiated between the Fed- 
eral court—it is a court of general jurisdiction. The 
Superior Court, to reiterate, your Honor, has juris- 
diction to determine controversies upon all subjects 
which are not excluded by statute or by law, so there 
is no doubt but unless you find some place a nega- 
tiving of Saat authority, some place where the Fed- 
eral authority says we assume exclusive jurisdic- 
tion on this statute—there is no doubt but that the 
State court is one of competent jurisdiction. They 
would have to say in this statute, either inferen- 
tially or positively, that this jurisdiction lies exclu- 
sively with [49] the Federal court, or that the Fed- 
eral court has excluded the State court from the 
jurisdiction of this matter. 

In summary, my thought is this, that the Superior 
Court did have jurisdiction to make the very decla- 
ration which it did, and that was brought about not 
by my client but by Mr. Kan, when he came in and 
pleaded in response to our action for declaratory 
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relief what his rights were; in other words, he was 
the one who invoked the jurisdiction of the State 
court. Regardless of the State court’s right, how- 
ever, to determine the ultimate law under this stat- 
ute, I contend that the State court has found facts. 
Those facts admittedly would bar a successful prose- 
cation of this action. In other words, if the Court 
accepted the findings which have already been made, 
and I am now differentiating between the findings of 
fact and the conclusions of law, if this court is in- 
clined to accept the findings of fact made by Judge 
Deasy then, of course, it would be similar to having 
a demurrer sustained under the old practice, in that 
the court did find as a matter of fact, that the peti- 
tioner in this case, John Kan, never at any time was 
willing to or indicated or requested re-employment 
on the basis that he was employed before the war, 
but only after he returned to employment in the 
event that he was given something in addition, that 
is to say, a 50 per cent wage Increase and a contract 
for the ensuing three years. Under those circum- 
stances I think this court should decline [50] juris- 
diction at this time. 

Mr. Scholz: Mr. Hatch, I think, has gone rather 
extensively into what he feels has been proven. We 
don’t know what has been proven in the State court, 
because we were not there. However, I think it must 
be admitted for the purpose of this motion that all 
of the allegations of the complaint are true, and I 
think the court has to accept that. I questioned Mr. 
Hatch the last time it was continued if there would 
be any question of any testimony. Mr. Hatch told 
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me there would not be. Consequently, we are not 
prepared to put on any testimony, and we dont 
think there should be any taken in this case. There- 
fore, all the statements as to evidence, I believe, 
should be disregarded. 

As to the evidence. I may sav this, that the case 
is reasonably satisfactory. It can be proven and 
we don't know until there is a trial—that is why we 
filed the petition here to restore the veteran to his 
position he had before he entered the armed service 
of the United States. Some of the defendants who 
were limited partners admitted the allegations of the 
complaint. I have a signed statement of that. Mr. 
Hatch stated that Mr. Kan came to the United 
States Attorney and was thoroughly advised before 
he filed this suit in the State Court. I don’t think 
that is strictly true because one of the assistant 
United States attornevs did handle this before I 
came here, he referred the matter back. as is custom- 
ary for our office. [51] to the Attorney General for 
advice, whether or not they snould file the petition. 
At the time the State action was filed by My. Hatch, 
the declaratory relief action. we had not been ad- 
vised whether the Attorney General would want us 
to file this petition or not. When a letter from the 
Attorney General came back advising us to file a pe- 
tition the letter was referred to me and I filed the 
petition about two or three weeks ago. The matter 
in the State court. of course. was tried some time 
ago. So. consequently, Mr. Kan could not have been 
advised that he could file the suit in the United 
States Court, because it would have to be done 


John Joseph Kan 47 


through the United States Attorney, and at that 
time we were not in a position to advise him it 
could be done. Incidentally, we had a full, exten- 
sive report covering the full matter, compiled by the 
FBI before we decided to go into it. Whatever Mr. 
Tsang told Mr. Kan—regarding the matter of res 
adjudicata, or the equivalent, as far as this is con- 
cerned, that there is another action pending, I think 
My. Hatch will agree with me the res adjudicata 
definitely is out because there is an appeal in the 
State Court which he shows on his own evidence. 
The Court: Why should this court interfere 
since this matter is pending in the State Court? 
Mr. Schoiz: In this respect, your Honor. In the 
first place, it is our position that the action in the 
State Court is not the same action as here. In the 
second place, the Federal [52] court has sole, ex- 
clusive jurisdiction, and if the Federal court only 
has jurisdiction, consequently the State court has 
not jurisdiction. It would not mean anything. I 
may say this is, I believe, the first case of this kind 
before vonr Honor, and, as I said in my Points and 
Authorities, the act must be very liberally construed 
to the purpose for which it was intended. After the 
last war there was a lot of discontent because men 
who had gone in the Army came back and found 
while they were working for $30 a month, men who 
had stayed at home had profited more or less by it, 
and there was much discontent. Congress realized 
that, and in order to ameliorate that condition 
passed this statute, which provided that when a man 
joined the armed forces he could come back and 
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would be restored to his position, the same position 
he occupied before he left with the armed services, 
under certain conditions which are very easy to 
eomply with. That was one of the purposes. 

The second purpose was for morate. I think I 
can speak particularly on that because the last five 
years | was in the Army as a colonel in the infantry, 
aud the question of morale was the highest question; 
if a man left his wife and family, his job or posi- 
tion, and returned after five or six years and found 
everything taken from him he would be particularly 
concerned, and it was for the morale of those who 
were inducted into the Army that this Act was 
passed. 

The Conrt: The language in the Act says that 
this court [53] has exclusive jurisdiction ? 

Mr. Scholz: No, it does not say exactly that. I 
will read the Act. (Reads.) 

In other words, it says that the district court of 
the United States shall have the power, it does not 
state that any court shall have the power but the 
district court of the United States. 

The Court: Well, let’s carry that out a little 
further. 

Mr. Scholz: Yes. 

The Court: Here is a man who selected the State 
court in which to defend his legal rights. It is now 
pending there. Why should this court interfere 
with it? 

Mr. Scholz: The only reason we can suggest is 
this: First, I may say this, that we don’t think that 
that is the same action in the State court as here. 
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Nowhere in the complaint or the cross-complaint, or 
the findings, or anything, or in the entire testimony, 
and Mr. Kan is here now if your Honor objects to 
my testimony, he will say there is nothing m that 
entire action that asks not to be restored to his 
position. 

The Court: Well, dealing with the same subject 
matter. 

Mr. Scholz: I don’t think so. 

The Court: Unless Mr. Hatch has misled the 
court, and I don’t think he would do that. 

Mr. Scholz: J have known Mr. Hatch for many 
years, and I don’t think—I know he wouldn’t. [54] 

The Court: He said it was the same subject 
matter. 

Mr. Scholz: I know. 

The Court: The record discloses that that is the 
statement he made to the court. 

Mr. Scholz: That is his position. I wouldn’t 
mislead this court, either, because it means nothing 
to me, perhaps, I wouldn’t do it otherwise, but it is 
my opinion that it is not the same action. 

The Court: What is your understanding of it? 

Mr. Scholz: The action filed in the State court, 
first for a declaratory relief action, in which he says 
Mr. Kan claims something which we don’t know 
what he claims, we want him to show what it i8 be- 
fore the court. Then to that a cross-complaint was 
filed. In that cross-complaint they asked for spe- 
cific and general damages; specific damages for loss 
of wages under agreement, and general damages 
for alleged fraud by which Tsang took over contro] 
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of the corporation. There is nothing asked that he 
be restored to the position he occupied before he 
entered into the army. 

The Court: Very well. 

Mr. Scholz: Would vour Honor like to hear 
from Mr. Ames? 

The Court: Yes. 

Mr. Ames: Your Honor, I really am not an at- 
tornecy of record here; therefore, I am not actually 
privileged to address the court, but I have been in 
intimate familiarity [55] with this case from the 
very beginning. I perhaps could add a little bit of 
explanation to what Colonel Scholz has said. There 
is no question, your Honor, and I do not think that 
anyone here is trying to evade the question that this 
litigation, both in the State court and here, today, 
arose out of the same set of facts and due to that 
there is no doubt but that in the cross-complamt 
which I filed on behalf of Kan, who is the petitioner 
here, I did not make reference to the statute which 
Colonel Scholz has quoted, and to that extent the 
subject-matter is the same. 

We come down to a question of definition of what 
is the subject-matter, and whether or not it is simi- 
lar. I have this thought to suggest to your Honor: 
This United States statute, as it is phrased, gives 
the United States District Court power to command 
an employer to take back his emplovee. Now, I 
know of no such provision in the State law, and I 
‘know of no way that we could at any time bring 
such a proceeding in the State court. To a certain 
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extent, it is a quasi-criminal proceeding. As far 
as this United States Court is concerned, all that 
happened in the State court with respect io the 
same subject-matter, there is no question about 
that, is that they had this dispute between them. 
Mr. Hatch, representing a man named Tsang, who 
had taken over the entire business, precipitated the 
matter by filing a suit for declaratory relief, say- 
ing that there was a controversy. The complaint is 
the [56] most general thing vou ever read. I did not 
even bother to demur to it on that ground, because I 
was more anxious to get the matter into court then 
on behalf of Kan, who was prior to going into the 
Army, together with this fellow Tsang, a co-em- 
plovee of a corporation which was taken while Mr. 
Kan was in the Army into a partnership. I did file 
on his behalf a cross-complaint seeking damages. 
That is all that could be done in the State court, 
was to seek damages for refusal to take the man 
back into the business. That was all that was before 
the State court. That issue, the issue of damages 
plus also an issue of fraud. We raised the question © 
that when Kan was away mm the Army this fellow 
Tsang grabbed the business with the purpose and 
intent of defrauding Kan. That is why he had to 
apply to Tsang when he came back. That issue is 
also before the State court. Judge Deasy, as Mr. 
Hatch said, did held against us on all of those dif- 
ferent issues; no doubt abont that. There is noth- 
ing in the prayer of the cross-complaint to ask that 
we he taken back into the employ of this business, 
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because from my point of view I did not believe that 
that was the kind of thing that the State court had 
the power to do. This proceeding is definitely just 
that. 

Colone! Scholz’s petition is very brief. He says 
the man was in the Army. He came back and de- 
manded his employment, and his employment was 
refused. Therefore, the District Court should com- 
mand his restoration to the position. In that sense 
there is no similarity between the proceedings. In 
the other sense, of it being based on the same set of 
facts, of course, that is true. 


(Memoranda of Points and Authorities were 
then argued by respective counsel.) 


The Court: I think, on account of the history of 
this whole matter, so there cannot be any question 
about it, you should dispose of the matter in the 
State court to final judgment and then make the 
application here, and set it down for trial on the 
merits on the jurisdiction, as counsel has indicated. 

Mr. Ames: Purely as a matter of abatement, 
your Honor. 

The Court: [will abate the matter until any rea- 
sonable time. What time? 

Mr. Scholz: I think that would be a good idea, 
too, if agreeable to all concerned, because by that 
time we should have some decision on the part of 
the Supreme Court. 

The Court: I think since they have taken the 
matter up in the State court that should be disposed 
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of. It would be helpful to this court because on the 
merits of this case if that decision is sustained, why, 
it would be beund to play a very definite part in 
the proceedings in this ease. 

Mr. Hatch: I think any court would be reluctant 
to find diametrically opposed to another court. 

The Court: What time? [58] 

Mr. Hatch: I would say December 31st. It is 
fairly safe a decision won’t come out of the Supreme 
Court 

The Court: Well, I won’t encourage—I will cut 
the time shorter than that if it will bring both sides 
to a quicker determination. 


Mr. Hatch: The Supreme Court has a practice 
over there of not deciding any case until their pay 
is about to become delinquent, which is three months 
after the month in which it is submitted; so if 1t has 
not reached the argument stage it will still be a good 
three months before they decide it. 

The Court: Better put it over to the latter part 
of September. 

Mr. Ames: ‘The last day of September ? 

The Court: Yes. 

The Clerk: September 30th. 

Mr. Hatch: Could I suggest a Monday? 

The Clerk: That is a Monday. 

The Court: September 30th. 

Mr. Hatch: May I have an order returning to 
me the exhibits which I offered ? 

The Court: Yes. 

Mr. Hatch: Thank you. [59] 


o4 Ernest Tsang vs. 
Tuesday, September 30, 1946 


Appearances: 


For Petitioner: William E. Licking, Esq., As- 
sistant United States Attorney. 

For Respondent Ernest Tsang: Robert EK. Hatch, 
Esq. [62] 


The Clerk: Kan v. Tsang. 

Mr. Licking: If your Honor please, Mr. Hatch, 
the attorney for the defendants, wrote me a letter 
and said he was attending the Bar Association 
meeting and requested that the matter go over one 
week. 

The Court: One week. [63] 


Tuesday, October 7, 1946 
Appearances: 


For Petitioner: Rudolph J. Scholz, Esq., Assist- 
ant United States Attorney; Alden Ames, Esq. 

Wor Respondent Ernest Tsang: Robert E. Hatch, 
Esa. [64] 


The-Clerk: Kan v. Vsane. 

The Court: What is before the Court this 
morning ? 

Mr. Scholz: The entire case. 

Mr. Hatch: The matter of the pre-trial of the 
separate defenses was before the Court this morn- 
ing. I would like to proceed with the trial of this 


matter within the reasonable future, a week or a 
month. 
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The Court: When will you be ready for trial? 
My. Scholz: Any time—tomorrow ? 

The Court: Tomorrow morning, then. 

Mr. Hateh: Yes, your Honor. 

My. Ames: What time? 

The Court: Ten o’elock tomorrow morning. [65] 


Wednesday, October 8, 1946 

The Court: Are all the parties of interest repre- 
sented ? | 

Mr. Hatch: Yes, your Honor. I represent Mr. 
Mean. 

The Court: Who is before the Court? . 

My. Scholz: If your Honor please, all the parties 
have been served. J may explain it this way that 
Kan is, of course, a veteran seeking to be restored 
to his position. There was a copartnership exist- 
ing at the time, a limited partnership, consisting of 
Tsang as a general partner and about seven others 
as limited partners. They have all been served, but, 
as Mr. Hatch says, he only appears for the general 
partner in this case. The other partners have not 
appeared or have admitted all the allegations. 

The Court: That is all | am concerned with. 

Mr. Hatch: As I understand, we are proceeding 
on the affirmative defense as asserted by Mr. Tsang. 

This case, your Honor, was filed by Mr. Kan 
through the United States Attorney seeking to be 
restored to a position that he had held with a certain 
corporation. Prior to the filing of this suit and 
while Mr. Kan was in the service, the business was 
transferred over to a partnership for purposes of 
minimizing taxes. It was transferred with the 
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consent of Mr. Kan. The partnership was organ- 
ized for a three-year period. Mr. Tsang, who owns 
the preponderance of the stock in the corporation 
and who has a majority partnership interest and 
who was the only general partner in this partner- 
ship, interposed an answer [67] setting up various 
affirmative defenses, most particularly that there 
was another action pending, to wit, in the State 
Court, which would serve as a reason why this case 
should be deferred until that judgment became final. 

By consent of counsel, we came before the Court 
some six months ago upon an arrangement to first 
try the affirmative defenses, those two affirmative 
defenses. It was presented here on an afternoon. 
When we got to the end, I would say a convenient 
point in the afternoon, the Court indicated it would 
be in order to continue the case until the 30th of 
September to see what action, if any, might be 
reached by the Supreme Court in the State Court 
proceeding. 

The matter came up on the 30th and it was con- 
tinued until yesterday, and on yesterday it was 
continued until today. So that, so far as we are 
concerned, we are here prepared to establish the 
affirmative defenses. 

If the Court rules against us in respect to that, 
then it would be a matter of setting the case for 
trial upon the facts or showing. 

The advisability of pre-trialing the affirmative 
defenses is that if the Court concurs with me, then 
it would be unnecessary to go into the great detail 
of the plaintiff’s case and to try the case on the 
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merits. And when J say, ‘‘try the case on the 
merits,’’ it is a retrial of the case as it was tried 
before Judge Deasy in the Superior Court. So that 
if I may [68] say so, I believe it was unnecessary 
for the other defendants to be represented at this 
time as we are interested in the affirmative defenses 
set up by Mr. T'sang. 

It so happens I do represent several of the other 
partners and am prepared in due course to file 
formal appearance for them. They were not served. 
IT had some discussion with the marshal about that. 
It is a little difficult to find some of these people 
around here. 

Judge Ames, who represents Mr. Kan, also repre- 
sents three other partners, and I presume that he 
will file an application if he has not yet done so. 

Have you filed an application ? 

Mr. Ames: No, I haven’t. 

Mr. Hatch: Are your clients not joined as 
defendants ? 

Mr. Ames: I believe it is a proper statement in 
that regard, your Honor, that the two other names, 
men who were partners, Mr. Leong and Mr. Chin. 
They were served and do not desire to contest this 
matter. 

Mr. Hatch: J don’t know that any default has 
been taken for any formal appearance on their part. 
It is really an issue between Mr. Kan and Mr. 
Tsang. 

The Court: J was hopeful that the matter would 
be disposed of in the State Court. 
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Mr. Scholz: If your Honor please, this matter 
came up some time ago, as Mr. Hatch said, in May, 
I believe, and this [69] matter was argued on the 
special defenses and at that time my notes showed 
that your Honor indicated you had jurisdiction of 
the special defenses, but particularly, another action 
pending in the State Court had nothing to do with 
this action. 

The Court: I could be mistaken about it. I 
eould change my mind as I have in important eases 
that they transfer over here. I think the Judges 
ought to get together on this. I am not altogether 
sure I have jurisdiction, so if there is any question 
about it, [ will change my mind if you give me any 
reason. 

Mr. Scholz: If think it would be advisable to dis- 
pose of that question first. 

Mr. Hatch: I don’t think there is any question 
but that the Court has jurisdiction. 

The question is, should this Court first abate this 
action pending the outcome of the State Court ease, 
and when I say abate, that is the State Court prac- 
tice. Perhaps I should not use the vernacular. It 
is not an abatement in the sense of a criminal case. 

The Court: Since there is a State Court action, 
couldn’t the State Court dispose of this matter? 

Mr. Hatch: Yes. 

The Court: Well, why hasn’t that been done? 

Mr. Hatch: They have quite a few other cases 
in the State Court and we poor lawyers have no 
way of forcing the [70] judges to act any faster 
than they want to. As a result, this case has not 
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yet reached the calendar of the Supreme Court or 
District Court of Appeal. It is waiting its turn. 

The Court: Do you think that will be helpful 
to us in any way? , 

Mr. Hatch: It is my position it would be res 
judicata and would dispose of this matter as a 
matter of law. 

The Court: Is it coming up in the Supreme 
Court today ? | 

Mr. Hatch: It has not reached the calendar yet. 

The Court: Didn’t you say there was something 
pending in the Supreme Court? 

Mr. Hatch: ‘This case, raising the same issue, 
was tried before Judge Deasy and I represented 
Mr. Tsang. Judge Deasy ruled that there was no 
obligation inuring to the benefit of Mr. Kan of any 
kind or character. There was no debt fer unpaid 
salary. There wes no debt for damages, for alleged 
breach of contract, and that Mr. Kan had no right 
to be restored to his former position, that 1t had been 
offered to him and that he had refused to accept it. 
From that Mr. Kan took an appeal to the Supreme 
Court of the State of California and that was in 
turn transferred to the District Court of Appeal 
and is waiting its turn to be reached. It will be 
some several months yet, | presume. 

The Court: The reason I put you on today is 
because it is the only date I have for some time. [71] 

Mr. Hatch: It would be of definite assistance if 
your Honor would rule on the sixth and seventh 
defenses at this time, because, as I have contended, 
if you rule with me, it will be disposing of this case 
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and we will not have to come back at a subsequent 
time. 

The Court: We do not know what the Supreme 
Court may do. If it affirms Judge Deasy’s opinion, 
we are engaged in an idle act here. 

Mr. Hatch: I think so, but if we take advantage 
of the fact that the company has gone out of busi- 
ness, then we won’t have to wait until the Supreme 
Court gets through with the case; and the desira- 
bility of that is that the partnership is in dissolu- 
tion under the jurisdiction of Judge Foley. At the 
present time they are reserving a large sum of 
money in the veceiver’s hands awaiting the disposi- 
tion of Mr. Kan’s claim. If your Honor rules on 
that subject at this time, that can be reported to 
Judge Holey and we will eliminate one of the con- 
troversial issues how existing in the partnership. 

The Court: But if those matters are all pending 
in the State Courts, I don’t think I would be jus- 
tified in going ahead with the case under the cir- 
eumstances. IJ will not transfer the matter while 
it is pending in the State Courts. 

Mr. Hatch: There must be something wrong 
with our system of jurisprudence when a man can 
have his day in court and because the ruling is ad- 
verse to him, he can walk two blocks to [72] the 
east and start all over again. That is not right. 

The Court: I repeat, it goes to the very merits 
of this case. It was a question for decision by the 
Supreme Court, you say, is that right? 

Mr. Hatch: I don’t recall what you are referring 
to, your Honor. 
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The Court: You said this matter is pending in 
the Supreme Court on Judge Deasy’s decision ? 

Mr. Hatch: Yes. 

The Court: What was his decision ? 

Mr. Hatch: His decision was to the effect that 
no right exists in favor of Mr. Kan in respect to the 
partnership, or business, of any kind or character. 
He has, one, no right to be re-employed; two, he 
has no right for damages, and three, he has no right 
to hack salary of any kind or character. That was 
Judge Deasy’s decision. 

The Court: I am prepared to make an order now. 
This matter will go off the calendar and will be 
restored after the Supreme Court disposes of this 
issue. ‘lo my mind, without going into any details 
and as far as we have discussed the matter, they 
go to the fundamental things that we are here con- 
cerned with, and I take it, if the Supreme Court 
affirms the decision of Judge Deasy, we won’t have 
any difficulty here. 

That is my present state of mind and if [ am in 
error, you will have an opportunity to present it 
and we will restore the [73] case to the calendar 
after the matter has been disposed of in the Su- 
preme Court. 

Mr. Hatch: J would like to add this, for what- 
ever purpose it may serve, in disposing of the issues 
between the parties, no matter what the formal 
issues are, there is no question but that if the case 
went to trial on the merits, the same testimony and 
same evidence would be offered precisely as was 
the case before Judge Deasy, so it would be a retrial 
no matter how you look at it. [74] 
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Wednesday, September 10, 1947 
Appearances: 

For Petitioner: Joseph Karesh, Esq., Assistant 
United States Attorney: Rudolph J. Scholz, Esq., 
Assistant United States Attorney. 

For Respondent Ernest Tsang: Robert E. Hatch, 
Esq. £1*] 

The Clerk: Kan vs. Tsang. 

Mr. Hatch: Respondent Tsang is ready. 

Mr. Scholz: Ready for the petitioner. 

Mr. Karesh: May it please your Honor, I have 
asked Mr. Scholz, who is handling this case on be- 
half of the veteran, to allow me to be associated 
with him, and for a particular reason, which I will 
now make known to the court. 

There has heen, as your Honor knows, a good deal 
said about a prior proceeding held in the State of 
California between the parties. It has always been 
the contention of the Government that the proceed- 
ings there are not res adjudicata as to the issues 
presented between the parties in this court, and 
your Honor so held. However, your Honor, it may 
be, and I sav this with all respect to the court, that 
vour Honor feels that since the court of the State 
of California has decided adversely to the petitioner, 
perhaps there is some merit in the respondent’s 
contention. 

I feel, your Honor, that had there not been offered 
in evidence in the State proceedings a copy of a 
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communication between Mr. Kan and the United 
States Attorney’s Office, that the result might have 
been different, even in the State court. I showed 
that letter to Mr. Hatch as a basis of effecting a 
compromise ; somehow, that letter got into the State 
proceeding. It is a confidential communication, if 
your Honor please, between the United States At- 
torney’s office and Mr. Kan; it [2] should never have 
been received in the State proceeding. And I make 
the statement, your Honor, that had that letter not 
been there the result might have been different. So 
I respectfully ask your Honor, as I know your 
Honor will, not to take into account any decision or 
not to be swayed in any way by the decision of the 
Supreme Court or by the decision of the courts of 
the State of California. That letter, your Honor, 
never should have been received in evidence; it had 
nothing to do with the proceeding in the State court. 
And that letter that Mi. Kan addressed to our office 
never should have been received in evidence. 

The Court: Is this an argument? 

Mr. Karesh: No, it is my statement that the de- 
cision in the State court might have been different 
had that letter not been received in evidence. 

The Court: The only way I can determine this 
case is from the records. So proceed. 

Mr. Hatch: The statement of counsel is not evi- 
dence, but I do not want to be understood by my 
silence as agreeing with what counsel has said. I 
differ with his statement in its entirety. 

Mr. Scholz: If your Honor please, I am repre- 


senting the United States Attornev’s Office. This is 
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a suit of John Kan, a veteran, against Ernest 
Tsang, a General Partner; L. M. Carter, George 
Chew, George Chin, Philip Fong, Fred Leong and 
Paul Yuke, Limited Partners, doing business under 
the [31 name of Cathay House. 

The netition has been served and I have a state- 
ment signed by George Chin and Fred Leong, 
reading : 


‘We have carefully read the summons served 
upon us by the United States Attorney and 
wish to state that the contents of the complaint 
by John J. Kan are true. We are not desirous 
of contesting this case. 


“GEORGE CHIN, 
“PRED LEONG.” 


However, Ernest Tsang, the general partner, sued 
here, has filed an answer through Robert Hatch, as 
his attorney. 

This is a petition under Section 8 of the Selective 
Training and Service Act of 1940 as amended. The 
jurisdiction of this court is based solely on that Act, 
and this court under that Act has the sole power 
to judge a matter of this kind. Under that Act the 
United States Attorney is obligated upon the request 
of any veteran to enforce his rights as to employ- 
ment, if he left his employment during the war and 
entered into the armed service of the United States. 

Referring now to the petition on file here, and 
the answer of John Chan through his attorney, Rob- 
ert Hatch, paragraph 1 of the petition is admitted. 
That reads as follows: 
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“This is a petition under Section 8 of the Se- 
lective Training and Service Act of 1940 as 
amended, and the jurisdiction of this court is 
based on that Act.’ [4] 


Paragraph 2 of the petition is also admitted, to 
wit, that, ‘‘ Petitioner is a resident of the City and 
County of San Francisco, State of California, resid- 
ing at 1060 Powell Street thereof.’’ 

Paragraph 3 is denied. 

Paragraph 4 is admitted. If I am incorrect in 
anything, Mr. Hatch, will you interrupt me? That 
reads : 


‘That on or about the 23rd day of July, 1943, 
at San Francisco, California, petitioner was 
inducted into the military service of the United 
States, and thereupon entered into said 
service. ’’ 


Mr. Hatch: That is correct. I have only denied 
paragraphs 3, 5, 8 and 9, your Honor. 

Mr. Scholz: All of the paragraphs are admit- 
ted and stipulated as admitted except paragraphs 
3, 5, 8 and 9, is that correct, Mr. Hatch? 

My. Hatch: Paragraphs 3, 5, 8, 9, and 10 are de- 
nied, your Honor. 

Mr. Scholz: Unless you want to make a state- 
ment, I will proceed. 

My. Hatch: Yes, I do. So that the record will 
be straight in this matter, I wish to call attention 
to the fact that there have been numerous hearings 
in the past. The first hearings were during the 
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time the action in the State court was still pending; 
T believe Judge Deasy had made his decision; [5] 
however, the case was up on appeal, and your Honor 
deferred this action awaiting the decision of the 
State Supreme Court for whatever enlightenment 
that might give without committing yourself. It 
was my argument at that time that the action was 
abated on the ground that there was another action 
pending involving the same matter. 

At that time, at least on one occasion, if not 
two occasions, the plaintiff, through the United 
States Attorney, or by Judge Ames, or Mr. Romer, 
the attorneys in the State action for Mr. Kan, at- 
tempted to differentiate this proceeding from the 
State Court proceeding. The main argument that 
was made in that respect was that the State Court 
action involved the issue of damages and not the 
restitution of employment; that the GI feature, 
under the Federal proceeding, his right to restitu- 
tion to employment was independent of his right to 
damages, and here was the question of money com- 
pensation and determination if Mr. Tsang should 
re-employ him. Thev argued at that time, which was 
shortly before October, 1946. that nonetheless this 
court should try merely the feature whether the 
man should be returned to his position, contending 
that the fact that the State court held that he was 
not entitled to any compensation by being deprived 
of his position, did not prevent your Honor from 
entertaining this feature of the case. Of course, the 
grievous error that was committed by counsel at that 
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time was that the articles of partnership of this 
Cathay House—under [6] the terms of the articles 
of partnership the company was formed for a period 
of three years beginning October 1, 1943—so that 
shortly after this argument was presented to your 
Honor the partnership terminated. They are asking 
for him to be restored to his job at $750 a month. 
There is no Cathay House partnership in exist- 
ence. They are asking that the petitioner, him- 
self, be restored to his job in a company that does 
not exist. When that fact was brought to the atten- 
tion of counsel, they made the argument, Now, we 
are in a position, if that is so, to ask for damages 
for loss of wages. That statement was made by Mr. 
Karesh at one of the recent sessions in this court. 
Now, Mr. Scholz takes over and he says, ‘‘We 
want to go ahead on the complaint and petition.’’ He 
does not tell your Honor what relief they are ask- 
ing; he does not enlighten the court upon the issues. 
Not only was this partnership terminated by its 
articles of partnership subscribed to by Mr. Kan 
and the other partners, but Mr. Kan brought an- 
other action in the State court for the dissolution 
of the partnership. The State court took jurisdic- 
tion of that. Dissolution was granted last summer 
upon stipulation of counsel representing all of the 
partners and further upon the concerted action of 
the attorneys for the partners this place of business 
was put up for sale; and on August 30, 1946, there 
was a public sale of all of the assets of the partner- 
ship. At that time [7] Mr. Kan did bid; he was 
outbid by Mr. Tsang. There was competitive bidding 
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that went on for a period of an hour or two, and 
finally the property was knocked down and sold and 
a bill of sale of the business was given to Mr. Tsang. 
Mr. Kan filed no claim against the partnership in 
the receivership proceedings for his loss of wages or 
damages. That partnership has been wound up by 
the action and decree of the State court at the in- 
stance of Mr. Kan. 

Now, we are still over a year in this court with 
what we might call a new complaint. They ask for 
restitution to a position which no longer exists. Now 
they do not say in the oral statement this morning 
what they are asking for by way of relief. If they 
are asking for money their remedy would have been 
to file a claim in the dissolution proceeding, and it 
would have been allowed there. Be that as it may, 
the State court proceeding specifically held that Kan 
sustained no damages. They have been going from 
one court to another court, and from one counsel 
to another counsel. No one makes the same conten- 
tion. I do not know what I am defending at this 
time. It seems to me we have never disputed any 
question of fact. 

The case went up on appeal to the State Supreme 
Court upon briefs, in which I pointed out that there 
was no conflict of facts. Here we are this morning 
starting anew, when it seems to me the orderly pro- 
cedure is to bring the court’s attention [8] to the 
fact that the partnership no longer exists, and I 
think that counsel should be directed at this time 
to state what relief it is they claim they are entitled 
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to. If it is limited to damages, then we have the 
finding of the State court. 

Finally, I might say that it has never been the 
contention of the defendant and it is not the conten- 
tion now, that the findings of the State court upon 
the questions of law, that any finding in that respect 
was binding upon your Honor. It is my contention 
that there has been an action between these men by 
Mr. Kan bringing the issues before the court by his 
affirmative cross-complaint, and those issues were 
between two men who were residents of the State of 
California. They chose that forum to raise the 
issues of fact. The trial court there determined the 
facts. hose facts are now binding upon these 
parties, and the judgment having become final, it is 
my contention that the judgment in the State court 
is binding upon the questions of fact, and taking 
those questions of fact as determined, that there is 
ho question of law involved in this case. In other 
words, that the court, following the finding of the 
State Court that Mr. Kan, upon his return from his 
short sojourn in the Army, was offered his job back 
on the same basis that he had before the war, and 
that he undertook to consider it and then termi- 
nated it, all within the period of one year after he 
returned from service, and that at no time during 
that one-year period did he ever indicate that he 
was willing to [9] accept or return to his former 
job upon the same basis he had before; now, if those 
are the facts then there is no issue of law for this 
court to determine, because if he was offered that 
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job back and did not take it, and thereafter refused 
to take it, then this court could say, ‘‘Now, I will 
order you to go back and take this man to work.” 
That would be so if the partnership were still in 
existence, but of course it is not in existence. 

The Court: You may answer counsel. 

Mr. Karesh: If your Honor please, tefe arciae@ 
issues involved here. The first issue is the issue of 
fact, did the Cathay House offer Mr. Kan back his 
position? My. Xan denies it, and says it was offered 
back to him with certain conditions, conditions 
which under the law he did not have to meet. In 
other words, the Selective Training and Service 
Act, Section 8, says, when a veteran comes back 
from service he is entitled to his job back with no 
strings attached, and there were strings attached. 
Second, let us assume for example, as Mr. Hatch 
savs, for the purpose of argument, that when Mr. 
iSan came back from the service he was offered his 
same salary, which was #500 a month. Now, when 
he went into the service the other man, Mr. Tsang, 
who was likewise a manager along with Mr. Kan, 
was making $500 a month. When Mr. Kan got out 
of the service Mr. Tsang was making $750 a month. 
Therefore, vour Honor, under the Selective Service 
Act, before it could be said that the Cathay House 
had offered My. Chan his job back, to fulfill the re- 
quirements of the Selective Service Act they would 
have had to have given him $750 a month, because 
under the Jaw a man is entitled to all of the increases 
In pay given while he was in the service. In other 
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words, your Honor, if I had a job as manager at 
$500 a month before I went into the service and an- 
other man had a job at $500 a month, and he did 
not go into the service, and he was likewise a mana- 
ger, and when I came out of the service he was mak- 
ing $1000 a month, I am entitled under the Selective 
Service Act to $1000 a month. Otherwise, the re- 
quirement of the Act could not have been performed. 
So there are two issues, one, Was he offered this job 
back? and second, If he was, was the requirement of 
the Act fulfilled by offering only $500 a month, the 
amount he was given when he went into the service, 
or should his salary have been likewise raised to 
$750 a month, which Mr. Tsang had been raised to? 
Those are the issues of the case. We are not ask- 
ing for re-employment. The Act says you are enti- 
tled not onlv to your job back for a year, but you 
are entitled to loss of wages. We are asking for one 
year’s pay. 

The Court: I have some other matters to take 
up. We will take a short recess. 


(Recess. ) 


Mr. Hatch: Before counsel proceeds with the 
testimony, as I understand there is no claim for res- 
titution, but his [11] claim is for one year’s loss of 
wages. Thev do not say against whom. The only de- 
fendant before the court is Mr. Tsang. Is it pos- 
sible that they contend that one of the partners is 
responsible for the bills of the partnership? Is 
there any dispute that the partnership is not in 
existence ? 

The Court: Answer that. 
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Mr. Katresh: There is $100,000 in assets of the 
Cathay House in the hands of the receiver. We 
want twelve months at €750 a month. 

Mr. Tratch: From the receiver? I do not repre- 
sent the receiver. 

The Court: The only thing you need to do is to 
protect the record on both sides. I can see, very 
frankly, no matter what I may do, that some other 
court will have to review it. Proceed with that 
thought in mind. I want you both to have a record. 

Mr. Hatch: J ask that the court at this time in- 
struct the counsel for the plaintiff to state what it 
is that they are asking in the way of relief, and 
against whom. 

The Court: You may state that, Mr. Karesh. 

Mr. Karesh: The prayer reads, ‘‘ Wherefore pe- 
titioner prays that the respondents be specifically 
required to comply with the provisions of the Se- 
lective Training and Service Act of 1940, as 
amended, and with the Service Extension Act of 
1941, by reinstating the petitioner to the position 
of general manager [12] of the Cathay House and 
to compensate the petitioner for loss of wages and 
benefits suffered by reason of the respondents’ un- 
lawful action.’”’ That is 12 months’ pay at $750 
a month that Chan is entitled to be recompensed as 
general manager. However the act additionally 
states, ‘‘In case any private employer fails or re- 
fuses to comply with the provisions of sub-section 
(b) or subsection (c) the District Court of the 
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United States for the district in which such private 
employer maintains a place of business shall have 
power, upon a filing of a motion or a petition, or 
other appropriate pleading by the person entitled to 
the benefits of such provisions to specifically require 
such employer to comply with sech provisions and 
as an incident thereto to compensate such person 
for any loss of wages or benefits suffered by reason 
of such employer’s unlawful action.”’ 

The Court: Is he satisfied with loss of wages? 

Mr. Karesh: I would like to ask that question of 
Mr. Kan: You are satisfied if the Court will order 
your wages paid, you do not particularly care to 
work for the Cathay House? 

Mr. Kan: I am satisfied. 

Mr. Hatch: That is not an answer. 

Mr. Karesh: We allege he is entitled to one 
vear’s wages, and whether he gets the job back, or 
not, we do not care. 

The Court: Proceed. 

Mr. Hatch: Now, I want to know who they are 
claiming this [13] loss of wages from. T? he has 
closed his opening statement [ now move for judg- 
ment in favor of the defendant Ernest Tsang upon 
the basis of the plaintiff’s opening statement; ac- 
cepting what they say to be true, although con- 
troverted by the defense, that they make out no ease 
for this court to entertain, and in that respect I 
point out that the receiver of the partnership is not 
before the court. The court cannot order Mr. Kan 
to pay any money out of the partnership. If the 
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court should make an order against Mr. Tsang, Mr. 
Tsang would have no way of getting money out of 
the partnership. Now, if the relief is against the 
partnership, the only way that the court would get 
jurisdiction to require the payment would be to have 
the receiver before the court. I did not represent 
the receiver in respect to that proceeding in the 
receivership, and I therefor make that motion. If 
they are asking relief, if they want it from the part- 
nership, then I move that the court continue this 
case until the receiver comes before the court. I 
have this to say to the court, it is not evidence, but 
during the past several weeks we have had numer- 
ous hearings before Judge Foley. I filed in that ac- 
tion a claim by Mr. Tsang against the receiver, and 
stated it to be a contingent claim, that if Mr. Tsang 
should be subject to a judgment in this case it would 
be because of his capacity with the partnership, 
and that that liability would be a lability of the 
partnership, not of Mr. Tsang individually. Of 
course, Mr. Tsang, as an individual, [14] never did 
employ Mr. Kan; and Judge Foley has ruled, al- 
though the order has not been entered, that that 
claim be disallowed. That places the matter where 
we are in a very unfortunate position. This pro- 
ceeding is apparently against Mr. Tsang, individu- 
ally, because I represent him individually only. 
They are proceeding upon the theory, according to 
Mr. Karesh, that there is $100,000 in the receiver- 
ship. I cannot get any part of the money out, and 
the only fair and sensible precedure would be that 
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if this action is against the receivership or the part- 
nership, then that entity should be brought before 
the court. I have no power over that. I have done 
everything I could to protect Mr. Tsang in the 
event of a contingent liability, but the court over 
there has ruled that so far as he is concerned this 
is not a partnership or receivership matter, inas- 
much as neither the partnership nor the receiver 
has been made a party to this action. 

Now, I respectfully submit to your Honor I 
should not be put in the position of representing 
somebody I do not represent, and to include Mr. 
Tsane is exposing him to a liability on the theory 
that he is going to get it out of the receiver. I 
might say that when I presented this contingent 
claim to Judge Foley, Judge Ames, as one of the 
attorneys for Mr. Kan, opposed the allowance of 
that claim and said that the claim should be re- 
jected. Now, Judge Ames does not appear here, and 
Mr. Romer, who is the other attorney for Mr. Kan, 
was not [15] present in the proceeding in the State 
eourt. You can see what I am up against, because 
every time I get another court counsel has a differ- 
ent contention. J am not wanting to waste the time 
of this court. It is perfectly obvious to me and I 
think it should be to everybody else, that we are not 
in a position to proceed today against the partner- 
ship, and up to this point counsel won’t say who 
they are trving to collect this judgment from if 
mievecet i. | 

Mr. Scholz: Your Honor, the complaint snecifie- 
ally states what we are asking for. Ernest Tsang 
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is a General Partner, and the other partners are 
either fictitious or just on the surface limited part- 
ners. The limited partners were all served and they 
appeared and they do not want to contest this case, 
and they say the contents of the petition are true. A 
general partner has full control. A limited ‘partner, 
as your Honor knows, is one who has a limited 
amount of assets; he has no control, absolutely no 
control of the business. He cannot tell what it shall 
do in any wav. If it does, he becomes a general 
partner. 

The Court: Counsel may proceed with the trial. 

Mr. Hatch: It is understood by everybody that 
I do not represent the receiver, that I represent 
Hirnesf Tsang individually and not otherwise. 

The Court: Proceed: You may renew your mo- 
tion later. 

Mr. Scholz: At this time I will offer a copy of 
a letter [16] signed by George Chin and Fred 
Leong. 

Mr. Hatch: It is really not a matter of evidence, 
but [ have no objection to it. 

The Court: For the purpose of the record, what 
is 1¢ you are offering? 

Mr. Scholz: It is merely a statement attached 
tv a copy of the summons and complaint and states, 
‘“We have carefully read the summons served upon 
us by the United States Attorney and wish to state 
that the contents of the complaint by John J. Kan 
are true. We are not desirous of contesting this 


ease.’’ Signed, George Chin, Fred Leong. May 8, 
1946. 
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The Court: It may be admitted and marked. 


(The document was marked Plaintiff’s Hx- 
hibit 1 in evidence.) 


Mr. Scholz: J also have here a return on serv- 
ice of writ on George Chin and Fred Leong by the 
United States Marshal. May that be admitted and 
marked ? 

The Court: It may be admitted and marked. 


(The return on service of writ was marked 
Plaintiff’s Exhibit 2.) 


JOHN J. KAN 
called as a witness in behalf of petitioner; sworn. 


The Clerk: Will you state your name to the 
court? 

A. My name is John J. Kan. 

Q. (By Mr. Scholz): You are the petitioner in 


this case? [17] A. lam 
Q. You reside at 1060 Powell Street, San Fran- 
cisco, California ? A. Wide} 


Q@. At the time you filed this action, which was 
April 18, 1946, there was a paitnership doing busi- 
ness under the name of Cathav House? 

Ewe livat is right, 

Q. Do you know who the general partner was in 
that partnership ? 

A. The general partner was Ernest Tsang. 

Q. There were also some limited partners? 

A. That is right. 

Q. The limited partners were L. M. Carter, 
George Chew, George Chin, Philip Fong, Fred 
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(Testimony of John J. Kan.) 

A. That is what I understood. I have never seen 
the limited partnership papers. 

Q. You have never seen either the original or a 
copy of the limited partnership papers? 

A. No. ; 

Q. This change took place, you said, while you 
were in the Army of the United States? [20] 

AC aes 

Q. Now, immediately prior to your entrance into 
the military service of the United States, you stated 
you were employed as general manager of the 
Cathay House, the corporation? 

A. That is correct. 

Q. What was your salary at that time? 

A. My salary was $500 per month. 

Q. When you left this position as general mana- 
ger at the salary of $500 a month you left for the 
purpose of entering into the military service of the 
United States? AS duc 

@. Did you satisfactorily complete your period 
of service in the armed service of the United States 
on the 25th of November, 1943? 

A. I did, and T received an honorable discharge. 

Mr. Scholz: We will offer in evidence, if your 
Honor please, a photostat of the honorable dis- 
charge of John J. Kan. 

Mr. Hatch: We objeet to it as merely ineumber- 
ing the record and being immaterial. irrelevant and 
incompetent. We do not dispute it. 1 think we are 
going to have a very voluminous record without any 
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additional documents. It is only going to incumber 
the record. There is no denial in the pleading. 

Mr. Scholz: That is correct, there is not. 

The Court: Very well, proceed. 

Q. (By Mr. Scholz): Now, vou were dis- 
charged on the 25th of [21] November, 1943 and 
within 90 days after your relief from such armed 
service you made application to Ernest Tsang for 
restoration to the position that you had with the 
Cathay House prior to entry into the service of the 
United States? 

Mr. Hatch: Before you answer that—To which 
J object on the ground that calls for an opinion and 
conclusion of the witness. 

The Court: He can answer ‘“‘Yes”’ or ‘‘No.”’ 

Mr. Hatch: Additionally, I object to it as being 
immaterial, for the reason that there is no founda- 
tion shown that Ernest Tsang, the only defendant in 
this case, was directed to—the question is not di- 
rected, and it would not elicit the fact that the job 
was asked of Ernest Tsang individually. 

The Court: I will sustain the objection. 

Mr. Scholz: I will clear the matter up. 

Q. Within 90 days after vou were released from 
the armed service you made application for restora- 
tion to the position you had occupied just prior to 
your entrance into the service of the United States? 

peel cid, 

Q. Whom did you make that application to ? 

A. J made that to Ernest Tsang. 
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-Q. And at that time what position did Ernest 
Tsang occupy with reference to the corporation, or 
the partnership ? 

Mr. Hatch: ‘T’o that question [I object on the 
ground it is [22] not within the issues of this case. 

Mr. Scholz: There is testimony before the court 
that Tsang was the president and a general partner, 
and the only one who had any control of the general 
partnership was Krnest Tsang. The point is, under 
the Selective Service Act the veteran may make ap- 
plication within 90 days after his release. Now, we 
are proving by this witness that he did within 90 
days make application to Ernest Tsang 

The Court: What was his positicn at that time, 
do you know? 


Mr. Scholz: At that time—You may answer. 

A. Mr. Tsang, as T understood, was the general 
partner of the Cathay House at that time. 

Q. (By The Court): You understood. What 
are the facts? Do vou know anything about it? 

A. Iwas informed by my wife. 

Mr. Scholz: You cannot testify to that. Do I un- 
derstand that the court has ruled it is within the 
issues ? 

The Court: It may or may not become an issue. I 
will allow it subject to a motion to strike and over 
your objection. 

Mr. Hatch: I will state to the court that Mr. 
Tsang was the sole general partner of the partner- 
ship during the life of that partnership ; he was pres- 
ident of the corporation at the time that Mr. Kan 
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was there before he left for service, and [23] contin- 
uously ever since. including the present time, and the 
basis of my objection is that we have only Mr. Tsang 
as an individual as a defendant in this case; if the 
partnership or the corporation were a party to this 
proceeding and I represented them I would not make 
the objection, but T have already tried to emphasize 
to the court I did not represent those entities. It 
therefore becomes a false issue, presenting to your 
Honor a responsibility of an emplover who is not be- 
fore the court, but should be before the court 1f they 
seek redress against him. 

Mr. Scholz: My. Ernest Tsang was sued as a gen- 
eral partner. He is the only one who had any control 
over that partnership, and he certainly is before the 
court. 

Mr. Hatch: What became of the receiver ? 

The Court: What is there before the court now? 

Mr. Hatch: Mv objection to the question as to 
what capacity Mr. Tsang held at the time that this 
gentleman is talking about. 

The Court: I will allow it subject to your motion 
to strike and over your objection. 

Mr. Hatch: 1! now move to strike that evidence. 

The Court: The motion will be denied at this 
time. We will take a recess. 

(Recess ) 

Mr. Hatch: If your Honor please, I would now 
hke to call [24] to your Honor’s attention the fact 
of the receivership of which there was no formal 
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proof. I would like to have the privilege accorded at 
this time to offer in evidence a record in the receiver- 
ship proceedings. I do not have certified copies, but 
I will either have them or satisfy Mr. Scholz of the 
authenticity of my copies. Commencing with the 
complaint for dissolution in the Superior Court, No. 
349,840, which suit was filed by Mr. Chan and two 
men in the Superior Court, together with the decree 
of distribution that was entered in that case, together 
with the order appointing a receiver, the order for 
the sale of the business, and the decree of dissolution, 
signed and filed in the court, and also a certificate 
that the receivership is still in force and effect; that 
the partnership is still under a receiver. 

Mr. Scholz: If your Honovx please, we will make 
the objection on the ground that it is not proper evi- 
denee, that it is not relevant or competent or mate- 
rial, because this action, as I view it, is directly 
against an individual. We are not concerned with 
anything else. This action is against an individual, 
and there have been case decided by other district 
courts that have held along that line. At the proper 
time we will file such authorities. 

Mr. Hatch: I will call your Honor’s attention to 
the fact that the petition in this case alleges that Kan 
was employed by the corporation and not by the 
partnership, the successor [25] in interest of the cor- 
poration. Nowhere in the pleadings is there any 
claim that Kan was ever emploved by Mr. Tsang, an 
individual, or that Mr. Tsang was ever the successor 
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of the employer. It would seem to me that we are 
still before the court with no pleading against any 
employer. 

My. Scholz: I do not think that is quite a correct 
statement. 

Mr. Hatch: There is no pleading here—let us say 
they have a claim against the partnership; that 
would be a matter for the receivership. There is no 
assertion in any pleading that Mr. Tsang is a suc- 
cessor in interest. 

Mr. Scholz: Mr. Hatch will have an opportunity 
later. I suggest that we get through with this wit- 
ness. 

The Court: Proceed. 

Q. (By Mr. Scholz): Mr. Kan, what was the 
Cathay House, what sort of business was that? 

Mr. Hatch: We will stipulate it was a restaurant 
at the corner of California and Grant Avenue, and 
that has been its only activity at any time. 

Mr. Karesh: It has a liquor heense and a bar? 

Mr. Hatch: It has a liquor heense, but no bar. It 
has a service bar. 

Mr. Scholz: Now, how did this Cathay House, 
the restaurant, come into existence? 

A. Well, it goes back quite a ways. Dr. Theodore 
Lee approached me [26] 

Mr. Hatch: { will object to this as immaterial. 

Mr. Scholz: It is just preliminary. 

Mr. Hatch: As a matter of information to the 
court, I will state Mr. Kan and Dr. Theodore Lee 
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formed this restaurant, formed the restaurant, and 
that Ernest l'sang came in briefly after its origin; 
that steck was issued to Tsang. Dr. Lee sold out and 
Mr. Tsang put additional money in, bought addi- 
tional stock, and by the time that Mr. Kan went into 
the service that Mr. Tsang was the majority stock- 
holder. 

Mr. Seholz: And will you stipulate that Kan held 
2, comparative position to that of Mr. Tsang? 

Mr. Hatch: There is no doubt that Mr. Kan held 
a comparative position. 

Mr. Karesh: Is that stipulated ? 

Mr. Hatch: Yes. 

Mr. Scholz: Is it also stipulated that the position 
held by Mv. Kan was not a temporary position and 
was not just only for a short period of time? 

Mr. Hatch: That is right. In other words, he was 
on a temporary unrestricted basis and had been there 
since the inception. 

Mr. Scholz: You say temporary ? 

Mr. Hatch: He was employed by the corporation 
since 1ts inception, but of course he had no contract. 
The corporation had a legal right to discharge him at 
any time, as it could discharge any other employee. 

Mr. Scholz: That is correct. The only point I 
had was [27] that it was not merely for a day or two. 

Mr. Hatch: He had held the job for a period of 
years. 

Mr. Karesh: You mean as a regular employee. 

Mr. Hatch: As a regular employee. 

Mr. Karesh: Ts that stipulated ? 

Mr. Hatch: Yes. 
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My. Karesh: Since the inception of the Cathay 
House in 1939? 

Mr. Hatch: Correct. 

Mr. Scholz: Up to the time he left for the serv- 
ice ? 

Nicwitiatch: Yes. 

Mr. Scholz: That eliminates all that. 

Q. What were your duties with the Cathay 
House? 

A. My duties as general manager were to take 
care of buying or purchasing all supplies, setting up 
the system of operations, taking care of the advertis- 
ing, making up the menus, making any change that 
had anything to do with the operation of the restau- 
rant. 

@. What were Mr. Tsang’s duties at that time? 

A. Mr. Tsang’s duties were mostly taking care of 
the cash, the banking, and purchasing of liquor. Oc- 
casionally he helped on the floor in the business. 

@. For the purpose of the record, thet was 
started bv vou and Dr Lee about October, 1939? 

A. It was started around July, 1939, but the 
actual opening of [28] Cathay House was October 7, 
Oe) 

Mr. Scholz: ‘The corporation was incorporated 
on September 28, 1939, is that stipulated ? 

Mir, Hatch: Yes: 

Q. (By Mr. Scholz): The Cathay House was 
very successful, was it not? 

A. It was. 
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Q. And it made over $200,000? 

A. T think in excess of $200,000. 

Q. By that I do not mean gross profit. Was that 
net or gross? 

A. That is net profit. 

Q. They have now assets of $100,000 or more? 

A. It had assets of over $200,000 in cash alone in 
August, 1946. 

Q. Now, what was Tsang’s official position at the 
time you left for the service, United States Service, 
by that I mean outside of president, was he, if I may 
lead you, was he a co-manager? 

A. Yes, he was. 

Q. With you? A. Yes. 

Mr. Hatch: I have no objection to it except it 
clutters up the record. 

Mr. Scholz: Is it stipulated that John Kan and 
Ernest Tsang were co-general managers at the time 
he left for the service in the United States Army? 

Mr. Hatch: That he acted as such without any 
title. [29] 

Mr. Karesh: The stationery shows a title. 

Mr. Hatch: The letterhead shows the name of two 
individuals without any title. I don’t know that any 
official titles were ever granted by the corporation. 

Myr. Scholz: I am going to offer this in evidence 
as soon as | lay the foundation. 

Q. Mr. Kan, I hand you herewith a business card 
and also a letterhead on which is written ‘‘Cathay 
House,’* and on the letterhead is ‘‘John J. Kan and 
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Ernest Tsang,’’ and on the card is ‘‘John J. Kan, 
General Manager,’’ and ask you if Mr. Tsang was 
familiar with this stationery. 

A. Yes, Mr. Tsang was familiar with the station- 
ery; he also used the same stationery, and at the time 
these cards were printed there were some printed for 
Mr. Tsang, so that the stationerv would all be uni- 
form. 

@. In other words, then, as I understand the let- 
terhead was used by Mr. Tsang and yourself, and the 
card was used by Mr. Tsang and by yourself and in- 
stead of where ‘“‘John J. Kan, General Manager’’ is 
written M1. Tsang had his name there? 

A. That is correct. 

Mr. Scholz: I offer this in evidence. 

The Court: It may be admitted and marked. 

(The ecard and letterhead were marked Plain- 
tiff’s Exhibit 4 in evidence.) 

@. (By Mr. Scholz): Now, at the time or just 
prior to vour [30] induction into the military serv- 
ice of the United States what was Mr. Tsang’s 
salary ? 

A. At the time [ was inducted into the Army Mr. 
Tsang’s salary was $500 a month; it was the same as 
mine. 

@. Now, upon vour return from the Army and 
within 90 days after you were discharged from the 
Army, you have already stated that you asked Mr. 
Tsang for a return of vour position. What was Mr. 
Tsang’s salary at that time? 

A. Mr. Tsang’s salary at the time I first saw him 
after my return, after my discharge there 
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The Court: Fix the time as near as you can. 

Mr. Scholz: Fix the time. 

A, That was December 4, 1943; that was my first 
day in town after I was discharged. His salary at 
that time, as I understand, was $750 a month. 

My. Hatch: From the partnership, we so stipu- 
late. 

Mr. Seholz: So stipulated. 

Q. Now, did Mr. Tsang refuse or decline to re- 
employ you and restore you to the position which 
you had prior to your entrance into the mihtary 
service of the United States? If that is not clear, I 
will reframe it. You have already testified that you 
saw Mr. Tsang about being re-employed, did you 


not? A. That is right. 
@. And you have already testified that that was 
about December 4, 1943? [31] A. 1948. 


Q. At that time did you ask Mr. Tsang to be re- 
stored to the position that you formerly occupied be- 
fore your entrance into the military service? 

A. Yes, I did. 

Q. Did he refuse to re-employ you upon the same 
terms and conditions? 

A. Not on that day, no. 

Q. What happened on that dav? 

A. When I first arrived in town I reported to my 
draft board and then T went to see Mr. Tsang at the 
Cathay House, and I told him I was discharged and 
I wanted to come back to work at the Cathay 
House, and Mr. Tsang told me it was now a 
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limited partnership and under those conditions I 
could not be re-employed. However, he made an ap- 
pointment for luncheon, to discuss that matter, and 
we did have a meeting, I believe, on December 15, 
1943, and discussed my coming back to work. 

Q. Now, what happened at that December 16, 
1943 meeting with Mr. Tsang? 

A. As TI recall we had lunch at the Fishermen’s 
Grotto at Fisherman’s Wharf, with Mr. Tsang. 

Q. Was there anybody else present besides you 
two? 

A. No, there was no one besides Mr. Tsang and 
myself, I asked My. sang at that time why he had 
not informed me of the change-over from the corpo- 
ration to a limited partnership, and [32] why he had 
written me, because he had told me before Tf left if 
there were any major changes made in the operation 
of the company he would so inform me. Mr. Tsang 
said, well, he was not very good at writing, and 
he was quite sure I would have approved of the 
change-over. And I told Mr. Tsang I did not care 
particularlv if he was the general partner and oper- 
ated the business as such previded I would receive 
my old position back. I told him I knew that he was 
employed by the partnership under a contract of $750 
a month, and I would be quite willing to go back to 
work at $750 a month, receiving the same salary as 
he, because we had an oral agreement that our sala- 
ries would always be equal. Mr. Tsang said then 
that he personally was in favor of my recetving the 
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same salary as himself, which was $750 a month, but 
he wanted to discuss it with his business partner, Mr. 
George Chew when Mr. Chew would return from out 
of town. On about December 18 I again went to the 
Cathay House and saw Mr. T’sang, and asked him 
whether he had seen Mr. Chew, and Mr. Tsang said 
that he was not able to get in touch with him. I again 
told him that I was quite anxious to come back to 
work at the Cathay House. Mr. Tsang seemed very 
irritated about my presence and refused to discuss 
the matter any further. This went on for a time. I 
went back again to the Cathay House three or four 
times after that, and tried to get Mr. Tsang to talk 
about my return, but each time he would procrasti- 
nate, and said he wanted more time to think things 
over, [33] and finally Mr. Tsang told me on one of 
those occasions to go out and look for a job some- 
where else, to which I responded I was one of the 
founders of the company and I did not see any rea- 
son why I should go out and look for a job some- 
where else, because I was already a partner in the 
restaurant. 

Then around January 18 J believe I went back to 
see Mr. Tsang again, and I told him our funds were 
getting very low, that we had spent most of our 
savings when I was in service, and my wife was not 
making very much, and I said I would like to get 
Some guarantee about my returm to my position. 
Mr. Tsang then refused to show me his contract of 
employment with the partnership ; he said he did not 
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know where it was; he said he did not know where 
the limited partnership papers were. 

Finally, we agreed that we would meet in Mr. 
Hatch’s office, because Mr. Tsang said, *‘ Now, even 
if I take you back, are you willing to go down to 
my attorney’s office to see what he has to say about 
it?’?’ So we did arrange a meeting on January 20th 
to be held at Mr. Hatch’s office. 

Q. January 20th? 

A. Yes, 1944. Present at that meeting were Mr. 
George Chew, Mr. Tsang, Mr. Hatch, and myself. 
Mr. Hatch did most of the talking that day. He 
explained to me that prior to my entry in the Army 
I was co-manager with Mr. Tsang in the Cathay 
House, and now it was a limited partnership, and he 
said, ‘“‘f advised Mr. Tsang not to re-employ you, 
because a limited partner cannot [34] be active. Of 
course, you also know Mr. Tsang is in the driver’s 
seat, but in order for you to go back to your position 
there are certain papers you must sign to get your 
job back.’’ Those conditions were first to sign over 
all my stock to my wife; second, I was to sign : 
release to all claims of every nature, and, third, f 
was to sign a contract of employment. I did not 
quite get it clear. After that discussion I told 
Mr. Hatch if I have to sign any kind of papers to 
get my job back I certainly would lke to have my 
attorney present, so we could all agree upon what 
was to go into the contract and the release. So 
another meeting was arranged whereby my atiorney, 
Mr. Romer, could be present, and that was to be 
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held on January 24, 1944. The same people were 
present, except with the addition of Mr. Romer. At 
that time Mr. Hatch denied that there was any dis- 
cussion of any contract of employment, which I was 
led to believe I was to have because of the fact that 
I felt that if there was 


Q@. Just what he said. 

A. Mr. Hatch and I had never discussed the 
contract of employment before Mr. Romer. I did 
not think it was much protection for me to go back 
to work. 

Q@. Did Mr. Hateh say anything else that he 
wanted you to sign over at that time, anything about 
a release of any kind? 

A. Well, on January 20th he wanted me to 
sign 

Q@. Lam talking about January 24th. [35] 

A. He did discuss a release at that time, on Jan- 
uary 24th, but being that I felt there was no protec- 
tion for me whatsoever if I signed over all my stock 
and signed a release and signed away all my rights, 
which I had under Selective Service, I wanted a 
contract of employment such as Mr. Tsang had. So 
finally Mr. Romer suggested why didn’t I go back 
to work without signing any papers of any sort, 
‘““Why don’t you go back to work?’* And then 
finally Mr. Romer suggested that Mr. Tsang and I 
had known each other all these years, ‘‘Why don’t 
you get together and discuss it without the presence 
of attorneys?’’? And that was the crux of that meet- 
ing, and it was finally decided that Mr. Tsang and 
I would discuss it ourselves. 
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Q. At any of these meetings up to and including 
January 24, was $750 offered you at any time? 

NO, 

Q. Now, you said that meeting terminated on 
January 24 that you and Tsang were to get together 
on another meeting. A. That is correct. 

Q. Did you do so? 

A. Yes, I did go back to see Mr. Tsang. 

Q. How long after January 24, 1944 was that 
meeting ? 

A. I don’t remember the exact date, but I think 
it was about a week after that I went to the Cathay 
House to see Mr. Tsang. 

Q. Was there anybody else there besides you and 
Mr. Tsang that day? [36] 

A, No, just Mr. Tsang and myself, and ke 
seemed to be agreeable to my coming back to work, 
and also that he would give me a contract of employ- 
ment such as he had. However, he said, *‘I do not 
think this can be final until I think about it 
further,’’ so a few days later when I did go back I 
asked for my job at $500 a month again. 

Q. Just a minute. At that meeting shortly 
after January 24th you say that Mr. Tsang was 
apparently in a friendly mood and agreed to give 
you a contract of employment? A. Yes, 

Q. Was there any condition attached to that? 
Did he state that you would have to do any par- 
ticular thing? 

A. No, there was not. It was a very short 
meeting. 
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Q. Was anvthing finally decided? 

A. I was led to believe at that meeting that I 
was ready to go back to work. 

Mr. Hatch: Is that the meeting of January 24? 

Mr. Scholz: No, it was shortly after that. 

The Court: The week following the 24th, 
approximately ? 

Mr. Scholz: That was the week following? 

A. About a week foilowing January 24, and I 
thought that L was ready to go back to work. Then 
a few days later when I did go back to see Mr. Tsang 
he was very arrogant and said he did not want to 
talk about the matter, and just walked away, and 
If walked out; he didn’t want me to come up to the 
Cathay [87] House and be there any more. 

Q. What did he say and do at that meeting ? 

A. I told him at that time that I was "ready 
go back to work—I said, ‘‘Now, we are going to 
get together on this, J am willing to go back at $500 
a month.’’ And he said, ‘‘ Well, I thought one time 
things would work out but it won’t work out now,”’ 
and he just walked away. 

@. He refused to discuss it? 

A. He refused to discuss it. 

. Did that terminate your endeavor to have 
Tsang re-employ you ? A itadiae 

Q. As far as you were concerned ? 

A. That is right. 

Q. What did vou do next about re-employment ? 


Did you go to the Selective Service or any place 
else ? 
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A. I conferred with Mr. Romer and told him 
what had transpired in my discussion with Mr. 
Tsang, and finally we did make application to the 
Selective Service to hear the case. The draft board, 
I believe, received a letter from me with all of the 
details. 

Mr. Karesh: About when? 

A. I believe that was—I have the letter right 
here, a copy of the letter, if you wish to see it. 

Q. That was shortly thereafter ? 

A. It was about a month or two later. J under- 
stand that the [88] draft board was unable to make 
a decision on it, and they sent it to Sacramento, and 
it laid up there for almost a year, and no action was 


taken. 

Q. (By Mr. Scholz): Then the United States 
Attorney’s Office contacted you? 

A. I finally contacted Mr. Karesh and told Mr. 
Karesh about the case. 

Q. Going back to Mr. Tsang, of the assets still 
remaining in this limited partnership, approxi- 
mately what does he own of that? 

Mr. Hateh: I will suggest a stipulation in that 
regard. It is a fact and I know it to be a fact that 
the partnership has persisted in the same form, 
amounts of interest, since the time of the filing of 
the suit, and these are shown in the articles of 
partnership. 

The Court: What percentage does he have? 

Mr. Hatch: In the corporation the total capitali- 
zation was 9700 shares of capital stock as of the 
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time Kan went into the service. The stockholders 
and the amount of stock held at that time is as 
follows: Ernest Tsang, 5300 shares; L. M. Carter, 
100 shares; Paul Yuke, 100 shares; George Chew, 
1500 shares; John J. Kan, 1000 shares; Helen Chan, 
his wife, 100 shares; Philip Fong, 1000 shares; Fred 
Leong, 400 shares; George Chin, 200 shares, a total 
of 9700 shares. 

When the partnership was formed it was formed 
upon the same basis of association as to the limited 
partners, and there [39] have been some minor 
changes, some sales or exchanges of interest, and 
the interest of Mr. Tsang has remained and now 
is 5300 out of 9700, and Mr. Kan and his wife’s 
interest remains the same at 1100 shares out of 
9700. ‘These proportions were determined according 
to the amount of money each one contributed. After 
the taking over of the capital stock of the corpora- 
tion George Chew’s stock belonged to Frank B. 
Wong, it did not belong to Mr. Tsang; he had no 
control over that stock whatsoever. He had no 
control over the Frank B. Wong stock. 

Mr. Karesh: How about the other stock? How 
about Mr. L. M. Carter’s stock ? 

Mr. Hatch: L. M. Carter is a Government em- 
ployee, and Luke, and whether or not they and one 
or two of the other minor shareholders are dummies, 
let us say, for Mr. Tsang makes little difference, 
because in his own name Mr. Tsang owns a pre- 
ponderance of the stock. Now, Fired Leong and 
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George Chin are friends of Mr. Kan; I do not know 
whether he controls them, or not; J think it is imma- 
terial. I know that they joined with him in the 
dissolution proceedings. 

Mr. Karesh: Isn’t it true that Mr. Tsang has 
bought the business—they bought it for about 
$25,100? 

Mr. Haich: Yes, I think My. Kan’s bid was 24,- 
900 and he refused to go any higher, and Mr. Tsang 
bought it. 

The Witness: You did the bidding against me. 

Hit, Ekatech: Yes, I was agting as Mir Tsangs 
representative. [40] | 

The Witness: You had the lease, and that is why 
J did not bid Ingher. 

Mr. Hatch: J was acting as the attorney and 
representative of Mr. Tsang in the bidding, and our 
bid was $25,100 for the assets of the Cathay House, 
save the money in bank or accounts receivable. 
Judge Ames, on the other hand, started the bidding 
for Mr. Kan and later Mr. Kan took on and made 
his own bid. Each party put in probably two dozen 
bids, Jumping up one hundred or two hundred at a 
time. 

Mr. Karesh: That is stipulated ? 

Mr. Hatch: That is stipulated. 

The Court: We will take a recess until two 
o’clock. 


(A recess was thereupon taken until two 
o’clock p.m.) [41] 
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The Court: You may proceed, gentlemen. 

Mr. Hatch: Concerning the stipulation that I 
was making in response to the question asked by 
counsel, which was interrupted by the noon recess, 
since the date of the sale on Angust 30th of last year, 
when Mr. Tsang was the suceessful bidder, the busi- 
ness has been run as a partnership between Mr. 
Tsang, Frank Bing Wong, and Philip Fong. 

Atso that in relation to the dissolution proceedings 
in which the sale was made, Mr. Kan and his wife 
have the same interest as they had in the partner- 
ship, namely, 1100 out of 9700. So when they talk 
about the amount of money that is over there in the 
dissolution proceeding to be divided up, he is get- 
ting his share. I trust that the comment of counsel 
this morning as to this fund to be divided up is not 
suggested to your Honor in the view that it would 
influence your Honor in the decision of this case 
upon the merits. Mr. Kan has participated in the 
benefits of the building up of the partnership busi- 
ness just the same as all of the other partners. 

Mr. Karesh: You mean up to the time of dis- 
solution. He did not participate in the new 
business ? 

Mr. Hatch: He has no interest in the business 
since the sale on August 30th of the physical assets, 
consisting of the stock in trade, furniture, etc. [42] 

Mr. Karesh: And the lease? 
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Mr. Hatch: Not the lease. 

Mr. Karesh: The liquor heense? 

Mr. Hatch: The liquor license. 

Mr. Karesh: Isn’t it true that Frank B. Wong 
owns the property ? 

Mr. Hatch: He does not. The premises belong 
to the Musto family. 

Mr. Karesh: Isn’t it true that the owner of the 
premises would not lease the premises to Kan? 

Mr. Hatch: The building has belonged for many 
years to the Musto family, and has been leased for 
all these years to the Wong Chung Company, an 
exporting and importing firm, which in later years 
contracted for the use of the lower floor. At the 
time the Cathay House was started the upper two 
floors were rented by the Wong Chung Company to 
the Cathay House. Following numerous disputes 
between the Wong Chung Company and Mr. Kan 
the exporting company was no longer willing to rent 
the premises or lease the premises to any concern in 
which Mr, Kan had any interest. 

Q. (By Mr. Karesh): Then it is true that any 
bid that might have been made by Kan would have 
been an idle act, because he could not have got the 
premises anyway ? 

Mr. Hatch: That would be difficult for me to 
answer. That was my opinion at the time and is my 
opinion at this time. [43] However, Mr. Kan’s 
theory was that the lease was an asset of the partner- 
ship acquired by Mr. Kan while he was the agent 
of the partnership, and therefore he held it in a 
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fiduciary capacity, and he bid up to just under 
$25,000 on that theory, that he could enforce it, I 
euess, and then did not want to go any higher. 

Mr. Scholz: My. Hatch, as I understand it, Mr. 
Tsang bid in and purchased the Cathay House. 

Mr. Hatch: He was the sole purchaser. 

Mr. Schoiz: And it is now being operated as a 
partnership in which Mr. Kan has no interest? 

Mr. Hatch: That is correct. 

Mr. Scholz: And also I think, My. flatch, that 
you stipulated to this, that the partnership was 
formed while Mx. Kan was in the Army, because you 
advised it for tax purposes ? 

Mr. Hatch: The facts in that regard are that the 
corporation was making a profit of in the neighbor- 
hood of $60,000 a year. That was during the period 
when we had excess profits taxes. The tax rate of 
corporations was 95 per cent, and in order to 
minimize that I advised that they operate as a patt- 
nership, and I drew up the articles of partnership. 
Mr. Kan was away, but his wife had his power of 
attorney. Mrs. Kan took the document to Mr. 
Sidney Romer, who was the attorney for My. and 
Mrs. Kan, and Mr. Romer approved the document, 
whereupon Mrs. Kan signed her husband’s name 
and her name. 

Mr. Scholz: I asked you if you could stipulate 
to that [44] point, Ma. Hatch. 

Mr. Hatch: I will not make a partial stipulation, 
because if I did it would only be part of the truth. 

Mr. Scholz: That is all [ wanted to know. 
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Mr. Scholz: Will you stipulate that prior to Mr. 
Kan leaving Mr. Tsang was receiving $500 a month ? 

Mr. Hatch: There is no dispute about that; prior 
to Kan’s leaving Tsang was receiving $900 a month, 
and after Mr. Kan left Mr. Tsang’s salary was 
raised to $750 a month, and remained such until the 
end of the partnership. 

Mr. Scholz: Will you take the stand, Mr. Kan? 


JOHN J. KAN 
recalled ; 
Direct Examination 
(Resumed ) 
By Mr. Scholz: 

Q. Mr. Kan, on vour retuin from the service in 
the armed forces of the United States, it has been 
stipulated Mr. Tsang was still acting as general 
manager or as one of the two general managers. 

A. I believe he was acting in the capacity of 
manager. 

Q. Was there anybody else occupying the posi- 
tion that you had when you left for service? 

A. Not occupying it under that title. 

Q. Was there anybody else in there domg the 
same kind of work that you did? 

A. Yes, there was a man on the floor, and I be- 
lieve there was [45] another girl who was employed; 
there were two. 

Mr. Scholz: I think that is all. 

My. Karesh: Have you stated what the duties of 
the new man were ? 
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A. Yes, the duties of the new man were to act 
as a host to seat the people, to supervise. 

Q. Was it similar to the job you performed ? 

A. It was in a way similar. 

Q. At any time have you been offered the posi- 
tion as one of the general managers since your re- 
turn from the service of the Cathay House? 

A. No. 

Mr. Karesh: That is all. 

Cross-Examination 
By Mr. Hatch: 

Q. Mr. Kan, is it true, is it not, that the Cathay 
House at the beginning was operated as a corpora- 
tion? A. Yes. 

Q. It operated as a corporation up to October J, 
1943? A. I think that is true. 

Q. And from October 1, 1943 up to October 1, 
1946 it operated as a limited partnership? 

A. That is true. 

Q@. And it is true that none of the times was Mr. 
Tsang the operator of the business in his own name? 

A. That [ don’t know, because I never seen the 
limited partnership [46] papers. 

Q. Do you know of any time when Mr. Tsang 
was the sole proprietor and owner of the business? 

A. No. 

Q. You were the person who filed the suit in the 
Superior Court for the dissolution of the partner- 
ship, were you not? 
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Mr. Scholz: I object to that on the ground it is 
immaterial, irrelevant, and mcompetent. 

The Court: The objection is overruled. 

A. Yes. 

Q. (By Mr. Hatch): And in that connection you 
have been continuously represented from the ineep- 
tion until the present time by Judge Ames and Mr. 
Sidney Romer, who is here in court? A. Yes. 

Mr. Scholz: Just a moment. In our view this 
entire line of interrogation is beside the issue. I do 
not want to keep interrupting by objecting to the 
questions, so may it be stipulted, if your Honor 
please, that my objection goes to this entire line of 
questioning ? 

The Court: The record may so show. 

Mr. Hateh: That is agreeable. 

Q. It is a fact, is it not, that you brought this 
matter of the restitution of your position to the 
office of the United States Attorney long before you 
brought the suit for dissolution ? 

A. ‘That is right. 

Q. It is also a fact that at the time when you 
first brought [47] the matter to the attention of the 
United States Attorney and the Selective Service 
organization, that that was before you filed your 
eross-complaint in the acticn that was tried before 
Judge Deasy? A. Yes. 

Q. So that you were aware at the time that you 
embarked on your litigation in the State Court that 
there was a Federal phase to the problem ? 

A. That is right. . 
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Q. It is true, is it not, that while vou were in the 
Army your wife had a general power of attorney 


from you? A. ‘That is right. 
Q. And she remained in San Francisco during 
the time you were away? A. That is right, 


Q. And she worked at the Cathay House as an 
employee ? A. That is right. 

Q. it is your understanding, is 1t not, that what- 
ever assets there are pending in the receivership you 
are to receive your share of the distribution ? 

A. As I understand. 

@. And that by stipulation there has been a par- 
tial distribution of the sum of $100,000? 

A. ‘hat is correct. 

Q. And you received 10/97ths of that? [48] 

A. That 1s correct. 

Q. That is during the pendency of litigation 
here? A. Yes. 

@. You also since the expiration of the corpora- 
tion activities on one or two occasions received 100 
per cent dividend from the operations of the part- 
nership ? A. Ido not recall right off-hand. 

Q. You got at least one? 

A. I received one dividend. 

Q. Were you aware up to this time that in the 
dissolution proceedings that Jude Foley had made 
an order prescribing the time within which any 
claim must be filed against the receiver ? 

Mr. Scholz: If your Honor please, we object to 
any questions as to the receivership, because we do 
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not think it is part of the case; it is immaterial, 
irrelevant, and incompetent, and has nothing to do 
with the case. May it be stipulated that our objec- 
tion will go to the interrogation ? 

The Court: For the purpose of the record, mdi- 
cate the purpose of the offer. | 

Mr. Hatch: The purpose of the offer is this, if this 
is a claim as stated by counsel, that if successful it 
would be paid out of the partnership fund im re- 
ceivership assets, then, of course, he should have 
presented a claim there instead of prosecuting this 
action against Mo. 'I'sang as an individual when he, 
Kan, had an opportunity to present his claim to the 
receiver [49] and bring the receiver before the court. 

Mr. Karesh: Isn't it true that since the suit is 
pending that the Superior Court did not order a 
complete dissolution ? 

Mr. Hatch: {do not think so. Judge Foley has 
very definitely indicated in his opinion the contrary. 

The Court: For the limited purpose of the offer 
I will allow it. 

Q. (By Mr. Hatch): Were you aware that 
Judge Foley fixed a time limit within which all 
claims could be filed against the recetvershin ? 

My. Scholz: Objected to as incompetent, irrele- 
vant and incompetent, and nothing to do with the 
case. May it be stipulated that any interrogation 
as to the receivership the same objection is made? 

My. Hatch: We have that understanding. 

A. Will you ask that question again? 


108 Lirnest Tsang vs. 


(Testimony of John J. Kan.) 

Q. Did you know that Judge Foley made an 
order that all claims against the receivership would 
have to filed on or before a certain date, and as a 
result of that you did file a claim over there? 

A. No; most of the claims were filed through Mr. 
Romer. 

Q. You filed no claim, however, against the re- 
ceiver or the partnership with respect to any dam- 
ages for non-employment ? 

A. That I don’t know. 

Q. You don’t know that you filed any? [50] 

A. No. 

Mr. Hatch: Now, I would like to know what 
we are going to do about these voluminous records. 
Counsel indicated in open court sometime before 
the possibility of stipulating that they be read, but 
he wanted, however, to have Mr. Kan’s personal 
testimony. Now, I had the testimony of Mr. Kan 
taken on numerous occasions, the deposition before 
suit was filed in the State court, also his testimony 
hefore Judge Deasy. I wish to bring before the 
court now im proper form that evidence, to show 
that the testimony that he has given today is in 
conflict with the testimony he gave at that time, 
and that he did not recall wpon these early occasions, 
when his recollection should have been fresh, he did 
not recall the things he testified to at the present 
time. The only way I can accomplish that is to 
either have the court receive those documents in 
toto, or to read them in toto, because that is the 
only way T can prove a negative. 
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Mr. Karesh: I am going to say this, you have 
gone along without laying any foundation for the 
purpose of impeachment. You will have to ask bim 
those questions, or otherwise we will ask that the 
witness be permitted to step down from the stand. 

The Court: Have you got the transeript you 
refer to here? 

Mr. Hatch: Yes. 

The Court: State the purpose for the record. 

Mr. Hatch: My purpose is to prove that this 
gentleman did not [51] recall on those occasions 
the things that he testified to now; in other words, 
T am attempting to prove the negative; the only way 
TI can do that is not to find something m there he 
did testify to, but read the entire transeript to 
show that he did not recall any of them. This is the 
onlv wav I can prove that. My offer is to show 
that on previous occasions Mr. Kan did not testify 
to what he testified to today, and that he was inter- 
rogated upon those subjects. 

The Court: Lay the foundation for that. 

Q. (By Mr. Hatch): You remember, Mr. Kan, 
that vour deposition was taken in my office prior 
to the trial before Judge Deasv? A. Yes. 

Mr. Scholz: If vour Honor please, I believe that 
the witness has a right to be shown the document 
mn question. 

Mr. Hatch: Yes, he is entitled to it. The deposi- 
tion was taken on January 3, 1945, and Jannarv 71, 
1945. 

A. JI don’t remember the dates. I remember 
there were several depositions taken. 
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Mi. Hatch: I do not have a certified copy of that 
document, and I do not think the Federal Rules 
permit proving it by certification. The only way, 
unless there is an admission, would be by having 
the reporter who took that deposition come out 
and testify. I will state to the court this is a trne 
copy of the deposition that was taken at that time 
and place and was acknowledged before Notary 
Publie Alfred D. Martin. [52] 1 sill offer thas 
evidence, if vour Honor please, to show the detail 
of the story as given hy the witness as to what 
transpired in the partnership with Mr. Tsang before 
then and what transpired in conversations with Mr. 
Tsang after that, and that that detail was not re- 
lated at the time that he was interrogated wpon 
those subjects. 

Aiv. Karesh: Mav I make this observation. 
Counsel had a full opportunity to take the deposi- 
tion of Mr. Kan. He cannot use a deposition in 
the State court for the purpose of impeachment; he 
will have to ask the witness if he specifically said 
that, and give him a chance to explain his answer, 
and we object to the offer of that particular deposi- 
tion im exicdence: 

The Court: You will have to lav a foundation 
for that and interrogate the witness. 

Mr. Hatch: I might make this statement, the 
fact that this deposition was taken in the State 
court, or otherwise, neither adds to nor subtracts 
from the value of this as evidence, and if it is 
a document which is subscribed by the witness and 
is contradictory to his present testimony it may be 
received, 
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My. Karesh: We object to the deposition. As I 
stated, you cannot read that into the record. 

Mr. Hatch: The only way I can show to your 
Honor that he did not testify about recalling that 
which he now says he does is to read the testimony 
in its entirety. 

Mr. Karesh: That is improper cross-examina- 
tion, for the [53] purpose of impeachment. 

The Court: Proceed. If it is necessary to do 
so it will be done. 

My. Scholz: Your Honor has ruled on that three 
times. 

The Court: Let us proceed. 

Mr. JXaresh: JI ask that you ask the question 
and see whether he said a particular thing, and 
give him a chance to explain. 

Mr. Hatch: We will be here a long time if you 
insist on that. I would make this suggestion, be- 
cause it was apparently agreeable to Mr. Karesh 
before, that the document he received in evidence 
and vour Honor defer ruling as your Honor made 
a ruling on my motion for nonsuit. 

The Court: It may be if vou renew that offer 
at the proper time I will allow it, but the founda- 
tion has not been laid for the admission of it now. 

Mr. latch: The only way I can preve this is 
by the testimony of the reporter. 

Mr. Karesh: The reporter cannot add anvthing 
to the transcript. The onl¥ proper wax to do is 
to ask him did he sav this, and give him a chance 
to explain. 
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Mir. Hatch: I would prefer to characterize it 
in relation to proving the facts rather than im- 
peachment. 

The Court: ‘The only thing the court is con- 
cerned with here is seeking the truth. 

Mr. Hateh: That is the only basis upon which 
we offer evidence, your Honor. 

The Court: Proceed. 

Q. (By Mr. Hatch): Have you glanced through 


that testimony ? A. Yes, I have. 
@. Those are the answers you gave to those 
questions ? A. I imagine so. 


Mr. Scholz: If he is offering it now for the 
purpose of impeachment, we object to it. I think 
since the witness is here present the direct question 
should be asked of him. 

The Court: What is before the court now ? 

My. Scholz: The question whether he gave that 
testimony, or not. 

Mr. Hatch: I think he has. 

@. I would like to direct vour attention to the 
transcript, beginning on page 80, and ask that you 
familiarize vourself either now or at your con- 
venience as to whether those are the answers given 
in response to those questions. [57] 

A. Page 80? 

Mr. Hatch: T think that is the beginning of his 
testimony. 

The Court: Let him read the question and an- 
swers on that particular page. 
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Q. (By Mr. Hatch): Are those the answers 
you gave to those questions? Ae Yes. 

Mr. Karesh: Let the court know what they were. 

The Court: If there is any objection you have 
to make, wait until the question is propounded. 

Mr. Karesh: The objection is that he has not 
laid the proper foundation to read the question to 
the court. 

The Court: Give him an opportunity to do that. 
Maybe he will do that. There is nothing before the 
court to object to. 

Mr. Hatch: At this time I offer in evidence as 
defendant’s exhibit the document which the witness 
has identified as containing his answers to the 
questions. 

The Court: The objection will be sustained to 
them. 

Mr. Hatch: First was the deposition. And If 
make the same offer in reference to the transcript. 

Mr. Karesh: The same objection. 

The Court: The same ruling. 

Mr. Hatch: I have no further questions. 

Mr. Scholz: If your Honoy please, I offer in 
evidence as part of the petitioner’s case a letter 
written on the stationery [58] of the stationery of 
the Cathay House, similar to the stationery here- 
tofore introduced in evidence, except that the name 
John J. Kan is stricken ont and it is dated Feb- 
ruarv 1, 1946. I will read it: 
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“Ny the Members of the Cathay House, a 
Limited Partnership : 

“‘T have deferred writing this letter for a 
long time, waiting first to be sure that I am 
doing the fair thing. As you know, the part- 
nership has been operating under a sublease 
to me. One of the partners admittedly went to 
the landlord a while back and tried to get a 
lease to the restaurant running in his own 
name, undoubtedly with the intention of throw- 
ing the rest of us out. The landlord refused 
this request and insists that he will rent only 
to me. 

‘‘During the past several years certain of 
the partners have done everything within their 
power to destroy the business and generally to 
make trouble. This has resulted in a great deal 
of unvleasantness and expense. The courts 
now have declared that a!l of the charges made 
against us were false and untrue. 

‘Reluctantly I have reached the point where 
I am no longer willing to continue to allow 
the lease to run for the benefit of people who 
act as certain of the partners have. I feel that 
there is no appreciation on their part for the 
opportunity which IT have made possible, that 
they participate in profits out of this lease. [59] 

‘‘T have not the shghtest doubt that had these 
people been able to get the lease away from 
me, they would have shut me out immediately. 
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‘‘Therefore, I wish to say that I intend to 
have the property of the partnership appraised 
and offered for sale at an early date. Anybody 
who wants to bid on it has that privilege. A 
notice will be mailed to each of you, inform- 
ing of the amount of the appraisal and the date 
the property of the partnership will be put 
up for sale. 

“Very truly yours, 
Ernest T'sang.’’ 


The Court: It may be admitted and marked. 
(The letter was marked Plaintiff’s Exhibit 5, 
in evidence. ) 

Mr. Hatch: What is the date of that? 

Mr. Scholz: February 1, 1946. 

Q. (By Mr. Hatch): Mr. Kan, it is true, is it 
not, that previous to the date of that letter you 
went to the Wong Chung Company and tried to 
get the lease in your name? A. J did not. 

Mr. Hatch: No further questions. 


SIDNEY A. ROMER 


called as a witness on behalf of petitioner; sworn. 


The Clerk: Will vou state your name to the 
court ? 

A. Sidnev A. Romer. [60] 

Q. (By Mr. Scholz:) Mr. Romer, you were 
present in court this morning, were you not? 

A. Yes, I was. 


118 Ernest Tsang vs. 


(Testimony of Sidney A. Romer.) 

Q. Did vou hear Mr. Kan testify that he had a 
conversation on January 24 in which you were 
present ? ees: 

Q. Were you present at that time? 

AL Wes) ID was: 

Q. Will vou state who were present? 

The Court: January 24th of what year? 

Mr. Scholz: What year and who was present? 

A. It was January 24, 1944. Present were Mr. 
John Kan, Robert Hatch, Ernest Tsang, George 
Chew, and myself. 

@. Where did that conversation take place, or 
where did that meeting take place? 

A. At Mr. Hatch’s office. 

@. Will vou state what was said and what was 
done at that meeting with respect to the contro- 
versy here? 

A. Yes: I came into Mr. Hatech’s office with 
Mr. Kan and stated that I was there because I had 
heen informed that we were to discuss the terms 
of a release to he signed by Mr. Kan, a contract 
to be executed 


Mr. Hatch: Pardon me. I am going to object. 

A. (Continuing): ——I am making a state- 
ment as to what I said when I came into the room. 

The Court: His statement at that time and 
place. [61] 

A. That I had come prepared to discuss the 
reitease that Mr. Kan was to execute, the contract 
that was to be given him for re-employment, and 
assignment of his interest in the business to Mrs. 
Kan. I was immediately informed that such was 
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not the case, at all, that Mr. Kan was simply ex- 
pected to sign a release of all claims and assign his 
interest to his wife, without receiving any pref- 
erence of any nature; if he did so that he would 
be re-employed at the Cathay House at $500 per 
month. I said that I could not recommend his sign- 
ing a release and getting nothing whatever in re- 
turn, he would be giving away all his rights under 
the Selective Service Act, as well as any right that 
he might have of which he might not even be aware, 
and that if he were to sign a release he must have 
a contract; that if no contract were to be granted 
then no release should be signed. I asked why he 
eould not he permitted simply to return to work at 
the Cathay House without any contract, without 
any agreement of any nature. I was informed that 
was not possible, that the release was a prerequisite. 
Mr. Kan was in full agreement with me; at the 
time I asked him in their presence if he was willing 
to return to work without anv agreement and go 
back at a salary of $500 per month, and he said he 
would; that not being possible it was my suggestion, 
or Mr. Hatch’s, | believe it was mine, that perhaps 
these two people who had known each other so 
many vears, had worked together, were being incum- 
bered by too manv attorneys, and perhaps if [62] 
they discussed the thing between themselves they 
might arrive at some basis on which Kan could go 
back to work, and that was the basis on which that 
meeting broke up. 

Mr. Scholz: hat is all. 
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Cross-Examination 
isy Mo. Elatch: 

@. Mr. Romer, is it your intention to convey to 
the court that you ave quite certain that the matter 
of Selective Service, GI Bul of Rights, was spe- 
cifically discussed at that meeting, or is that merely 
your impression ? 

A. No, [ am quite certain that the Selective 
Service Act was discussed at that time. I can recall 
a statement by you—I can add a little to what I 
have said. J can recall a comment at the time by 
you that the release would be a release of everything 
and that actually Kan had no claims of any kind, 
had no right to be re-employed, that it was a kind 
gesture, or words to that tffect, on the part of Mr. 
Tsang to take him back at all in any capacity, and 
T asked him, ‘‘Are you exempting the provisions of 
the Selective Service and Training Act as far as 
rights that he has,’’ and I don’t recall what your 
reply was to that, or whether you specifically replied 
or said that you did not think so. 

@. Then you would say there was no two-sided 
conversation on that subject there? 

A. I don’t think you got into any discussion of 
the question of the Act at that time, but I do very 
definitely recall that [63] I brought it up in some 
manner. 

Q. You are not undertaking to state at this 
time that either my client or I made any specific 
mention or reference to any rights that Mr. Kan 
might have under the Federal law ? 
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A. I raised the point at the time, I believe I 
discussed it. 

Q. You do not recall, or vou do not state that 
anybody on my side of the picture made any state- 
ment or indicated to you that we were aware of 
that law? 

A. No, I do not believe vou dignified it in any 
way. 

Q. Is this a fair description of that phase of the 
meeting as disclosed by your testimony before Judge 
Deasy? 

A. A little more time has elapsed, but I think 
it was the same. 

Q. That was back in 1945. Now, reading from 
page (4—— 

Mr. Scholz: Is this for the purpose of impeach- 
ment of the witness? 

Mr. Hatch: It is not impeachment, it is a mat- 
ter of refreshing the witness’s recollection. 

Mr. Karesh: Show him the transcript. 

Mr. Hatch: I! refer to page 74, beginning line 16. 
Will you read it? 

A. Yes. 

Mr. Hatch: May I read it, vour Honor? 

The Court: Yes. 

Q. (By Mr. Hatch): Judge Ames was your 
associate in that case? A. That is correct. 


Mr. Hatch: 

‘“Mr. Ames: J dislike to interrupt, but may 
Task at that time whether the Selective Service 
and Training Act was menticned at that 
meeting ? 
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A. My recollection is it was specifically men- 
tioned in reply to a comment of Mr. Hatch, that 
there were no rights that Mr. isan had, and 
that I replied, or I said, ‘Are you exempting 
the provisions of the Selective Service and 
Training Act?’ 

Q. And did he reply to that? 

A. Nothing of a very definite nature that I 
ean recall, or that he felt that it would not 
apply under any circumstances, something hke 
that. 

Q. That was the extent of your description of 
that phase of the meeting when vou were testify- 
ing before Judge Deasy? 

A. Yes, that is about the extent of it today. 

q. There was only one meeting on this subject 
that you ever attended, and that was the one of 
January 24, 1944? A. That is right. 

Q. And that is all of the testimony given before 
Judge Deasy on that subject? A. Yes. 

Q. So that there will be no peradventure of a 
doubt about this, you do not recall or attempt to 
testify that there was any discussion on the part 
of my client or myself in reference to the Selective 
Service Act or GI Bill of Rights, or any other [65] 
Federal law? 

A. Nothing beyond what I have stated. 

Q. That was none? 

A. Jt goes beyond none from what you have read 
there, and what J recall I testified, in other words 
I raised the point. 
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Q. It is fair to say, is it not, that there was no 
discussion between the parties with relation to the 
Selective Service Act, whether it would be exempted 
from the provisions or otherwise? 

A. No, I think it was simply a discussion be- 
tween you and I. 

Q. You know, do you not, that at that time you 
did not convey to me or my client any claim that 
Mr. Kan might have some rights under the Federal 
Law? 

A. Simply what I testified to, Mr. Hatch, that 
I raised the point of the Selective Service Act. 

Q. Just by that one question as to whether I 
was exempting the provisions of the Selective 
Service and Training Act and there was no re- 
sponse from me, that you recall? 

A. I recall nothing definite. 

@. (By My. Karesh): It is true, is it not, that 
one of the conditions of re-emplovment was the 
signing over by Mr. Kan of his stock to his wife? 

A. Yes, I testified to that. 

Q. That was at the request of Mr. Tsang, was 
it not? A. Yes. 

Q. (By Mr. Hatch): Getting to the definition 
of what was related [66] to you by Mr. Kan, and 
what was related to vou by me, wasn’t that some- 
thing which Mr. Kan told von before von came into 
the meeting? 

A. Yes, because I came prepared to go into the 
details that we would get for the preparation of 
these documents, specifically expecting to work 
them out with you. 
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Q. But after you came to the meeting and an- 
nounced that you would insist upon a contract for 
three years or more, then there was no discussion, 
was there, of any transfer of any interest by Mr. 
Kan to Mrs. Kan? 

A. I do not recall what further discussion there 
may have been, because you immediately effectively 
terminated the conversation by stating that no con- 
tract of any nature was intended, and that he was 
simply to sign a release. 

@. Isn’t this true, in substance, that the meet- 
ing amounted to this, that vou came in there, stated 
your understanding of what vou were there for, 
and that included a contract for Mr. kan vou stated 
that Mr. Kan wanted the contract for a period to 
be negotiated either for the duration of the war, 
or for a three-year period, or some other term satis- 
factory to the parties? 

A. I believe that is correct. 

Q. That is correct? A. Yes. 

Q. And as soon as you stated that there was 
nothing else discussed [67] in the meeting because 
I announced that we were unwilling to enter imto 
any such contract? 

A. You announced no contract whatsoever had 
been consummated, and that we would not enter 
into one, and there was no necessity of Mr. Tsang 
having to re-employ Mr. Kan, it was simply a ges- 
ture out of the kindness of his heart. 

Q. Furthermore, after that suggestion it is now 
your recollection, is it not, that at the meeting 
there was no discussion about Mr. Kan transferring 
his interest to his wife? 
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A. Ido not recall if there was any further dis- 
cussion. You made the statement that you were 
where you started because the other things became 
moot. 

Q. I rather gathered from Mr. Karesh’s ques- 
tion of you that it was to be inferred that I had 
made the transfer to Mr. Kan’s interest to his wife 
a condition precedent to his re-employment, and 
that condition precedent, that requirement was 
stated to you during this meeting. 

A. I believe we did initially discuss it; that was 
one of the three things that were to be done that day. 

Q. Now, getting back to this, it seems to be 
quite clear we never got around to discuss that be- 
cause We were not agreeable to vour primary propo- 
sition, that 1s to say, that Mr. Kan have a contract 
of three years. 

A. I don’t think we got into any considerable 
discussion on that point. [68] 


Redirect Examination 
By Mr. Karesh: 

@. Isn’t it true that any re-employment of Mr. 
Kan was conditioned upon his signing a release? 

Mr. Hatch: I object to that. The witness has 
already testified that there was nothing said at that 
time. 

Mr. Karesh: J am asking about his understand- 
ing. You opened up that phase of the matter. JT 
have a right to ask him his understanding about 
that particular phase. 

The Court: What particular phase? 
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Mr. Karesh: Whether or not the condition of 
re-employment of Mr. Kan was that Mr. Kan would 
have to sign a release and transfer his stoek to his 
wife, isn’t that correct ? A. Yes. 

The Court: That may go out. 

Mr. Hatch: From what his chent told him be- 
fore he came to the meeting is not binding on us. I 
have uo objection to his testifying m full detail as 
to what occurred at the meeting. 

Mr. Karesh: I can ask his understanding. 

The Court: What his understanding was is a 
conclusion unless it is directed to some particular 
phase. 

Q. (By Mr. Karesh): Wasn’t it your under- 
standing at that meeting that Mr. Kan would not 
be re-employed unless, 1, sign a release, and, 2, 
transfer his shares of stock over to his wife? 

A. Yes. 

Q. Wasn’t that yout understanding from what 
took place at that [69] meeting? A. Yes. 

Mr. Hatch: I ask that the answer be stricken. 

The Court: I will allow the question and answer 
to stand subject to your motion to strike and over 
your objection. 

Q. (By Mr. Karesh): And your understanding 
was as a result of what was said in the meeting? 

A. My testimony as to the specific conversation 
in Mr. Hatch’s office on January 24, 1944, on the 
subject of the release, was not based on any par- 
ticular understanding communicated to me from 
some other source, but was based on the discussion 
we had in his office at that particular time. 
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Mr. Hatch: Then I move to strike out the an- 
swer on the ground that he has already testified as 
to what was said and done. 

The Court: IT will allow the question and answer 
to stand. 

Mr. Karesh: Now, your Honor, we objected to 
the testimony concerning the filing of the suit in 
the Superior Court, and your Honor overruled the 
objection. Under the circumstances I am going to 
ask whether he can explain the circumstance of the 
filing of the suit in the Superior Court. 

A. Which action? 

Q. In the first action, the action in which we 
have the transcript here. 

Mr. Hatch: He did not file the suit. [70] 

A. Mr. Hatch filed that. suit. 

Q. I mean when Mr. Kan filed a cross-complaint. 
Let me get these proceedings straight. 

The Court: We will take a recess. 


(After recess :) 


Mr. Karesh: May it please your Honor, after 
reflection I would ask permission to strike the last 
question I asked as to the case in the Superior 
Court. He did not answer it. 

The Court: What was that abont? 

Mr. Karesh: JI asked about the action in the 
State court. As I understand it, Mr. Tsang filed a 
suit and Mr. Kan filed a cross-complaint. I am not 
going to examine Mr. Romer about that. That is all. 
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JOHN J. KAN 
reealled. 


By Mr. Karesh: 

Q. Your testimony has been that you applied 
for re-employment at the Cathay House on or about 
December 4, 19438, is that correct? 

oe iat is corer: 

Q. From December 4, 1943 to December 4, 1944, 
you were employed by Tiedemann & MecMorran, is 


that right? A. Yes. 
@. At 101 Mission Street, San Francisco, Cali- 
fornia? A: “Yes: [7 


@. You had no other employment except the em- 
ployment with Tiedemann & McMorran during that 
period ? A. That issmichr 

Q. Your withholding receipt for 1945 is $2340. 
Refreshing your recollection from those figures, 
would you say that yon earned approximately $2340 
from December 4, 1943 to December 4, 1944? 

A. That is right. 

Mr. Karesh: ‘That is all. 


Cross- Examination 
By Mr. Hatch: 


Q. Was that all your income for that year out- 
side of the dividends from the Cathay House? 

A. Yes, that is all. 

Mr. Hatch: That is all. 


Mr. Karesh: I would like to call Mrs. Kan, your 
Honor. 
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called as a witness on behalf of petitioner; sworn 


The Clerk: Will you state your name to the 
Court? 

A. Helen Kan. 

Q. (By Mr. Karesh): You are the wife of the 
petitioner ? ee | Sarin: 

Q. During the period that your husband was m 
the armed forces you were employed at the Cathay 
House? A. I was. 

@. And you had occasion in vour employment. 
to observe the work [72] done by Mr. Kan, is that 
correct ? A. That is correct. 

Q. Will you tell this Court, of your own knowl- 
edge, whether during the period your husband was 
in the service Mr. Tsang did any additional work 
than that which he had performed when your hus- 
band was working? 

A. Not that I know of, because he employed 
another man to take my husband’s place by the 
name of Henry Lee. 

Mr. Karesh: That is all. 


Cross-Examination 
By Mr. Hatch: 


@. Do you know what the other man was paid? 
A. No, I do not. I did not have access to the 
books. 


130 Ernest Tsang vs. 


(Testimony of Helen Kan.) 

Q. Are you aware that this other man, whoever 
it was, did not do nearly as much work as your hus- 
band did when he was there? 

A. Well, my husband had done advertising and 
it was all laid out, anyone could follow such a 
system. 

Q. This other man, what was his name? 

A. I know his first name was Henry, and I be- 
lieve his last name was Lee. 

Q. Did Henry receive the customers that came 
on the floor? A. That is right? 

Q. Did he do anything else? 

A. Not that I know of. 

Q. Your husband testified that he did marketing, 
and all of these other things vou heard him testify 
to today? [73] A. Yes. 

@ Mr. Henry Lee, however, did not do@aa gies 
those things your husband did, except to receive 
the eustomers as a sort of head waiter, isn’t that 
correct? A. As far as I know. 

Mr. Hatch: No further questions. 

Mr. Karesh: He didn’t do any marketing, did 
he? A. No, that was up to the kitchen staff. 

Mr. Karesh: That is all. 

Mr. Hatch: I should like to recall Mr. Romer 
for further cross-examination. 

The Court: Proceed. 
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SIDNEY A. ROMER 
recalled. 
Cross-Hxamination 
(Resumed ) 
By Mr. Hatch: 


Q. Mr. Romer, you were one of the attorneys in 
the case of Kan vs. Tsang, in the State Court, in 
San Francisco, No. 349,840, as testified to by Mr. 
Kan? A. Which action was that? 

@. That was the dissolution proceeding. 

ey es. 

Q. It is true that you initiated that action by 
filing it with the County Clerk on February 13, 
19462? 

A. You have the papers there. I am satisfied 
with vour statement [74] of it. 

Q. It is true that a decree of dissolution was 
entered in that case prior to today? 

A. Yes. 

Q. That decree was entered by stipulation of all 
the parties, including your client ? 

A. I do not recall the manner in which it was 
entered at this time, Mr. Hatch. 

Q. I would lke to refresh your recollection from 
the document here. | 

A. I would be glad to have it done. 

Mr. Karesh: Of course, | will object to all of 
this testimony. 

The Court: Proceed. 

Mr. Hatch: I might call to vour attention it is 
on vour stationery. A. That is what it shows. 
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Q. It is true that the Court appointed a re- 
ceiver in that case and that the receiver is still in 
office ? A. Yes. 

Q. It is true that prior to this date that the court 
in that case made an order prescribing the time 
within which claims could be filed? A. Yes. 

Q. It is true that Mr. Kan filed one or more 
claims with the receiver [75] in that action? 

A. Yes. 

Q. It is true that he filed no claim with the 
receiver predicated upon or related to the action 
pending before this court? 

A. I believe there was a flat claim of $20,000 
filed, Mr. Hatch. 

Q. That claim was by me, if I may remind you, 
on behalf of Mr. 'T'sang. 

A. I recall an additional claim bemeg filed by Mr. 
Kan. Judge Ames prepared that claim, but I recall 
having seen it. 

Q. Put it this way: You know that subsequent 
to the expiration of that period the receiver filed 
his report with the court and while I filed certain 
objections to the report that none were filed by your 
office, or by Mr. Kan? 

A. That is correct. 

Q. And in that respect any claim which Mr. Kan 
might have filed has been abandoned by now? 

A. No claim filed with the receiver? 

@. Yes. A. Isuppose that is true. 

@. No such claim is being pursued by Kan 
against the receiver at this time? 

A. That is true. 
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Q. And that the Court is proposing in the State 
proceeding to conclude the receivership and the dis- 
solution of this partnership without regard to the 
pendency of this action? [76] 

A. I don’t know what the Court proposes to do. 

Q. You have not been present in the later pro- 
ceedings ? A. No. 


Redirect Examination 
By Mr. Karesh: 

Q. Smee there has been something said about 
the petition for dissolution, can you explain to the 
Court why it was Mr. Kan and these other two part- 
ners filed a petition for dissolution of the partner- 
ship ? 

A. The specific grounds, as I recall them, were 
dissipation of the assets. Mr. Tsang had threatened 
to dispose of or have the lease terminated, the lease 
under which the partnership occupied the premises, 
the Cathay House, and the Court ruled that what- 
ever rights there were in the lease were held for the 
benefit of the partnership, that no one person could 
take them for his own benefit. The letter that you 
have there that you have read in evidence 

Q. Plaintiff’s Exhibit 5? 

A. (Continuing) : was actually the basis 
for the action for dissolution, to prevent further 
dissipation of the assets. 

Mr. Hatch: I do not think anything could be 
gained by developing the contentions of the parties 
underlying the dissolution. It is before the court 
that the partnership was going to expire two months 
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later, and without wanting to embarrass Mr. Romer, 
who is a good friend of mine, I am quite confident 
if they had looked at the articles of the partnership 
they would have never asked for dissolution, but the 
sum and substance of it was and is that the individ- 
uals did not get along together. 

Mr. Karesh: We do not want to go into that. 

Mr. Hatch: You brought it up. 

The Witness: Could I perhaps make a voluntary 
statement, that we were thoroughly aware of the 
date that the partnership would terminate, but the 
purpose of the petition was to conserve the assets 
and preserve the lease and everything possible to 
see that the assets were on hand three months later 
that were on hand at the time the threat was made 
to dispose of them. That was the purpose of the 
action. 

Q. (By Mr. Hatch): Isn't it fair to say that after 
facts were developed and the receiver reported they 
found that everything was in the best of condition 
so far as the accounts and money and everything 
from a commercial accounting view ? 

Pee Weatiaiee Teo line 

Q. Were vou present at the time of the sale in 
court over there? A. No, I was not. 

@. You know from the records in the case that 
what was sold was the physical assets of the busi- 
ness, together with the license ? A. Yes. 

Mr. Karesh: And the good will? 

A. That is correct, and the name. [78] 

Q. And all of the work that Mr. Kan put in to 
build it up? A. Yes. 
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Mr. Hatch: That should be qualified. Under the 
law the partnership has no good will when it expires 
in a period of three months. 

The Court: What about this witness? 

Mr. Hatch: That is all. Does the Government 
rest ? 

Mr. Scholz: The Government rests. 

Mr. Hatch: At this time I move the Court for 
an order of nonsuit, a judgment of nonsuit and dis- 
missal, particularly i oa that the onlv de- 
fendant in this case is Ernest Tsang as an indi- 
vidual. 

The record affirmatively shows from the testimony 
of Mr. Kan, himself, that he was never employed by 
Ernest Tsang. He was employed first by the corpo- 
ration, and only by the corporation. It is possibly 
arguable that if the corporation was legally obli- 
gated to have restored Mi. Kan to his position, that 
the partnership took over that responsibility as a 
continuation of the corperation; it would be on the 
theory that there was no division of entity. 

Be that as it may, this action obviously is not as- 
serted against the partnership, nor against the 1e- 
eeivership, which would be the same thing. The 
suit is against several individuals, not all of the 
partners, alleging that they are partners in the 
Cathay House; they do not sue the Cathay House, 
they [79] sue certain individuals. 

It now develops that Mr. Tsang, the only defend- 
ant on trial, never was an emplover, therefore never 
eould have been obligated to return this man to his 
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position. In that regard, Mr. Tsang is clearly 
beyond the pale of any theory of continuation of 
employer’s identity. His connection as an individual 
began only after the sale of the assets in the re- 
ceivership. He did not take over any Habilities of 
the business. He bought only the physical assets, to- 
gether with what goodwill inured. The Hahilities 
were something which were filed against the re- 
eeivership. The receiver has charge of whatever 
liabilities were presented to him. This Hability is 
not one to be asserted against a purchaser at a 
public sale. It should have been asserted, and may 
still be asserted against the partnership, inasmuch 
as the receivership has not been wound up. 

T respectfully submit that the only person who 
possibly is responsible would be the partnership by 
and through the receiver; if they want to assert that 
remedy they have either a remedy in this Court by 
bringing him in as a party defendant, or by pre- 
senting a claim against him in the State Court, 
whichever they wish. That is the mode of procedure 
as I see it. 

J make that motion and urge that the Court rule 
accordingly. . 

We have reached a point where it appears affirma- 
tively that Mr. Tsang, as an individual, never had 
any lability which must be based against the em- 
ployer, or one responsible as the employer. [80] 

fr. Karesh: That, your Honor, I feel is so ex- 
traordinary that I do not think it calls for an 
answer. 


John Joseph Kan 137 


(After argument.) 


The Court: Is the matter submitted? 
Mr. Haich: Yes. 
The Court: ‘The motion will have to be denied. 
(An adjournment was thereupon taken until 
tomorrow, Thursday, September 11, 1947, at 
10 o’clock a.m.) [80-a] 


Thursday, September 11, 1947, 10:00 o’Clock A.M. 


Mr. Karesh: May it please your Honor, Mr. Kan 
stated that he has earned approximately $2300, he 
had a withholding certificate and that withholding 
certificate was for 1945 rather than 1944. He has 
checked with his employer since yesterday, your 
Honor, and he has the withholding certificate for 
1944, and I would like to put him on the stand to 
correct that mistake. 


JOHN J. KAN 
recalled ; 

Q. (By Mr. Karesh): Mr. Kan, I think yester- 
day you testified that from December 4, 1948 to 
December 4, 1944 that you had earned approximately 
$2300 with Tiedemann & MecMorran. That is a 
mistake, is it. not? A. Yes. 

Q. You made a check and definitely ascertained 
how much you earned since last night? 

A. Yes, I did. 

@. You checked with your employer ? 

A. I did. 

@. And for that twelve-month period it is ap- 
proximately $1518, is that right ? A. Yes. 
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Q. I am showing vou your withholding receipt 
for 1944, and [81] that has approximately iat 
amount of money ? 

A. That is right. Might I explain that this is 
from February 8, 1944. 

Q@. From February 8, 1944 to January 4, 19-45 
you earned $1518.52; in other words, you did not go 
to work for Tiedemann & MeMorran until February 
8, 1944? A, What is aight. 

@. Did you earn anything else during that period 
of time? i INO, 

Mr, Elatch: hat pemrod) or time? 

Mr. Karesh: From December 4—the pertinent 
period would be from December +, 1943 until 
December 4, 1944. 

Mh. Hatch: If would assume in the absence of any 
authority to the contrary, the pertinent period would 
be one yeay from the time he indicated to the em- 
ployer his willingness to return to work. 

Mr. Karesh: However, it is our contention that 
he never told him he could go back to work. 

Mr. Hatch: Put it this way, under the statute 
he would have to go back within 90 days or ask for 
a job. If he indicated that he was readv, able and 
willing to return to the same job that would have 
been the time when the employer would have been 
obligated, if at all, to restore him. If the employer 
refused that would start the one-year period. I do 
not know what date they claim that the plaintiff 
indicated his willingness [82] to return. 


VG) 
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Mr. Karesh: In any event, from December 4, 
1944, until January 4, 1945 the petitioner earned 
$1518.52, so that is approximately the period we are 
concerned with. 

The Court: The evidence will disclose the mat- 
ters that you have in mind? 

Mr. Hatch: They do not yet. There is no evi- 
dence as to when the petitioner indicated his 
willingness to return to work. 

Mr. Karesh: That was on December 4, 1943: that 
iseeht.as it notWr. Kan? A. Yes. 

The Court: Let it be admitted and marked. 

Mr. Karesh: I will leave this withholding receipt 
here and ask that it be received in evidence. You 
have no objection, have you? 

Mee tlacci: iNo. 

(The withholding receipt was marked Plain- 
tiff’s Exhibit 6 in evidence.) 


Cross-EHxamination 
By Mr. Hatch: 

Q. When did you first undertake to obtain em- 
ployment other than at the Cathay House following 
your return from service ? 

In February, 19-4. 
When did you go to work? 
On February 8, 1944. [83] 
That was with Tiedemann & MceMorran? 
That is correct. 
You remained with Tiedemann & MeMorran 
how long? A. Until January, 1945. 
Mr. Hatch: That is all. 


OPOPO & 
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Redirect Examination 

By Mr. Karesh: 

Q@. Asa matter of fact, in January of 1945 what 
was your monthly earning ? 

A. I only worked two weeks in January, 1945. 

The Court: At this time I have another matter 
to take up. You may be seated. 

(Recess. ) 


The Court: Now, Mr. Hatch, you may proceed. 
Mr. Hatch: I wish to be sworn, your Honor. 


ROBERT E. HATCH 
called for the defendant; sworn. 


The Clerk: Will you state your name to the 
court? 

A. Robert E. Hatch. I have offices in the Mills 
Tower. I am an attorney at law, and have been for 
some years past admitted to practice in this court. 

Mr. Karesh: Are you going to testify? 

Mr. Hatch: Yes. 

Mr. Karesh: I just want to tell you that if you 
testify vou may waive your right to argue. 

The Court: There will be no necessity of waiving 
any right. I have a procedure of my own here. 

Mr. Hatch: I appreciate counsel’s admonition; 
the rule however is that it is discretionary with the 
court, and it is not customary to deprive counsel of 
argument in a non-jury case. If the court wishes 
me not to argue it will say so. May I proceed now? 

Mr. Karesh: Are you reading from a transcript ? 
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Mr. Hatch: I am going to refer to two documents 
in my testimony; one is the deposition of John Kan 
and the other is the transcript in the case before 
Judge Deasy. Do you have copies of them? 

Mr. Karesh: I have not the deposition of Mr. 
Kan and I have the transcript. 

Mr. Hatch: I may have an extra copy of the 
deposition which J will let you have. [85] 

Mr. Karesh: I am going to make an objection to 
your looking at the transcript and the copy of the 
deposition while you are testifying. 

Mr. Hatch: If your Honor please, it is the proper 
procedure for the purpose of refreshing my recoi- 
lection. 

Mr. Karesh: You cannot refresh your recollec- 
tion from anything Mr. Kan said; you had your 
opportunity of cross-examination of Mr. Kan on the 
stand. 

Mr. Hatch: May I proceed? 

My. Karesh: I register my objection now. 

The Court: There is nothing before the court 
now. 

Mr. Karesh: Except, your Honor, that counsel is 
looking at some transcripts. 

The Court: J don’t know what he is going to do. 

Mr. Karesh: He said he is going to look at the 
transcripts. 

The Court: He has a right to look at them. So 
that you have a record, what is the purpose of the 
offer ? 
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have no occasion to bring up any of their past dif- 
ferences that they sign some little memorandum 
mutually releasing each of them against any possible 
claim and that they agree to let bygones by bygones; 
everybody was to start fresh and there was to be no 
more repetition of the opening of the old sores. In 
that respect I asked Mr. Kan whether he had any 
claim against the company; whether he was satis- 
fied with the manner in which the business was being 
run; whether he was satisfied with the transition of 
the operations from the corporation to the partner- 
ship, pointing out the [88] saving to him in the 
matter of taxes. He said that was all right, it was 
satisfactory, that he had no elaim of any kind. 
Theve was no mention of selective service in the 
slightest or anything akin to the GI Bill of Rights. 
The basis of discussion, as stated by My. Kan, was 
merely thet he was back from service, he knew that 
business had improved, and that he wanted to come 
back and go to work, and he would see that he would 
be a faithful, reliable and valuable employe. There 
was the usual felicitation among the partners and 
parties present, that they were happy everything 
was solved and satisfactory and saw no reason why 
the future of the business and of the participants 
would not be a very happy one. 

Q. (By Mr. Karesh): Will you state the parties 
present at that meeting ? 

A. Myr. Tsang, Mx. George Chew—if I recall he 
was the secretary of the corporation and one of the 
principal partners in the business—Mr. John Kan 
and myself. 
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At the close of the meeting, as they were about to 
depart, Mr. Kan said ‘‘this is all satisfactory to me; 
however, inasmuch as you’’—addressing me—‘‘are 
the attorney for the partners in the partnership, I 
think the best and proper thing would be for me 
to discuss the matter with my attorney, Mr. Romer, 
and see whether that is satisfactory to him before 
I make my final commitinent, and unless Mr. Romer 
says there is anything wrong with this, it is all right 
with me, I will [89] go back to work at $500 a 
month.”’ 

The Court: Is that the Mr. Romer who was a 
witness here yesterday ? 

Mr. Karesh: Yes. 

The Court: Where is he today? 

Mr. Karesh: He is not associated in the trial of 
this case. ; 

The Court: There is testimony coming in here as 
to Mr. Romer. 

Mr. Karesh: Counsel has not yet come to where 
Mr. Romer was present. 

The Court: Mr. Romer was not present? 

A. Mr. Romer was not present at the first meet- 
ing. I might state to your Honor that Mr. Romer’s 
testimony, as he has given it, coincides hterally; 
with one minor exception I will make, [ agree whole- 
heartedly on what oceurred. The meeting ended 
with an arrangement with Mr. Kan that he would 
let us know if Mr. Romer approved this arrange- 
ment. Following that meeting, within a day or so, 
I had a call from somebody, I forget from whom, 


146 Ernest Tsang vs. 


(Testimony of Robert HE. Hatch.) 

asking that we have a further meeting and have Mr. 
Romer attend. I had not known My. Romer before. 
On January 26 or 27, I believe the date was, I do 
not recall exactly—two or three after the first meet- 
ing, pursuant to appointment, the same parties were 
present with the addition of Mr. Romer. Mr. Romer 
and Mr. Kan came in to the meeting. After the 
usual pleasantries, Mr. Romner, being invited to state 
what his view points were, said that [90] he had 
discussed the subject matter with Mr. Kan, and that 
he felt the proper basis for My. Kan to return to 
work would be upon a written contract, not on a 
temporary basis which he was employed on before 
the war period. 

Q. (By My. Karesh): Is that your conclusion 
or something that Ma. Romer said? 

A. That is the exact phraseology or substanes of 
what Mr. Romer said, and not my conclusion. I 
think I can cover that in a moment, Mr. Karesh. I 
told Mr. Romer promptly that Toe had been n 
diseussion of any written contract; there had been 
no contemplation of such; and | would advise my 
people against entering into a written contract with 
Kan or anyone else for his employment at this place 
over an extended period of time, not knowing 
whether the employe was going to be a satisfactory 
employe. Mr. Romer said regardless of that Mr. 
Kan will not veturn to work, at least. that will be 
ny acavice to him, unless he does have a written eon- 
tract. f[ asked him ‘‘what is the basis of your con- 
tract? Why should there be a contract when there 
was none before?’’ And he said in substance that 
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Mr. Kan was a minority interest holder and as such 
could not stay in if the majority wanted him to be 
discharged, and that under such circumstances he 
should have a contract. He said the period of it, 
he thought, should possibly be for the duration. of 
the war, or in the alternative a three year period. 
I said to him that my advice to my people would be 
against entering into a contract of that sort. We 
then asked My. Kan if he was willing to return with- 
out a contract, and he said he was not. I said to 
Mr. Romer, if that is the situation we have little to 
discuss. I am sorry because at the last ineeting it 
appeared that everything had been satisfactorily ar- 
ranged, and that Mr. Kan was prepared to return 
on the same basis as before the war. I said that his 
position was still available to him on that basis but 
that we would not be agreeable to make an addi- 
tional concession to him in view of the circumstances 
and particularly the history. The meeting was very 
short, rather abrupt, and very little discussion other 
than that because of the interjection of this new pro- 
posal and our unwillingness to meet that as a condi- 
tion precedent to the return of the employe. - 

I wish to state to the court that there was to my 
firm knowledge no discussion or mention of the Se- 
lective Service Act or the GI Bill of Rights; I have 
that firmly in mind, and therefore testify to it as a 
positive fact, because that subject came to me as 
quite a surprise afterward when the litigation .en- 
sued. J was not aware at that time that there was 
this provision under the 1919 Act of Congress 

Mr. Karesh: 1940. 
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Mr. Hatch: I understood, I may be wrong, that 
this goes back to the First World War, and had I 
known there was such a provision it would have 
registered in my mind. I must [92] admit my com- 
plete unfamiliarity with any such federal provision 
at that time. As a consequence it was not discussed ; 
otherwise 1t would have come to my attention and I 
would have made inquiry. There had been no men- 
tion of it in the first meeting and there was no 
mention of it in the second meeting. 

When it came to the question of the mutual re- 
lease that was to be executed formally or informally, 
to my recollection there was little and perhaps no 
discussion at the second meeting because we never 
reached that point. We were at loggerheads because 
of the interposition by Mr. Kan and his attorney of 
this requirement of a written contract of cmyploy- 
ment. 

Kurthermore, [ testify that Mia. Kan was in error 
when he testified yesterday that there was a diseus- 
sion of a contract at the first meeting. There was 
no discussion of a contract. To the contrary it was 
very definitely stated to Mv. Kan at the first meeting 
that if he came back to work it would be on the same 
basis as before the war, that is that he would be an 
employe the same as any other employe of the busi- 
ness. ‘The gist of the conversation at the first meet- 
ing was with an emphasis upon the proposition that 
it would be an employment such as he had before 
over an indefinite period. I can’t think of another 
point I wanted to recall; it has escaped my mind. 
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At the first meeting when I asked Mr. Kan as to 
whether he had any claim against the partnership, 
as I have just testified, he said he had nene. He did 
not mention that he had any right [93] under any 
Federal or State law. As J stated the position that 
he asserted was merely that he had a job before he 
went in the service which was something he was 
equipped to do, and had what we might eall a fra- 
ternal interest in the enterprise because he had been 
one of the promoters of it and had spent a substan- 
tial part of his life in building up the busmess and 
he wanted to go back in there because that is where 
his interests remained. ‘There was no discussion 
whatever of a right to return but merely that he 
wanted to return and hoped that the partnership 
wanted him back. There was no discussion about 
his going back for any definite period of time either 
because he wanted to or because he had a right to. 

in the discussion of this informal or formal 
mutual release there was no question raised by him 
or anybody else that that might be construed as a 
waiver of any right he might have under the Hed- 
eral law because that subject was not mentioned or 
discussed. Had it been discussed there would have 
been a different line pursued in relation to the form 
of the document. The decument incidentally was 
never drafted for the reason that when they came 
back at the second meeting they were unwilling to 
evo back on any basis except their own terms which 
were unsatisfactory to the employer. And so far as 
I recall at the second meeting neither Mr. Romer 
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nor Mr. Chew got to the point of how much they 
wanted per month [94] because we were stymied 
immediately by the insistence of an extended period 
of employment. 

That, if your Honor please, covers the substance 
of the two and only meetings that we had. 

Now, insofar as I know or it has come to my atten- 
tion, and | have been present in every proceeding 
in the ensuing litigation—Kan has never before 
yesterday testified that 

Mr. Karesh: Just a moment. Are you referring 


to these two meetings, or are you going to relate 
something which he might or might not have 
testified to? 

Mr. Hatch: fam referring to all the times that 
It heard My. Kan testify. 

Mr. Karesh: That is improper. Counsel cannot 
impeach Mr. Kan by certain statements that he says 
he heard or did not hear other times. fle is hmited 
to these particular times that he had the conversation 
with Bir. Kan. 

The Court: There were two meetings held? 

Mr. Hatch: That is right and I have testified to 
that. Now i wish to establish by my testimony that 
some of the features which Mr. Kan testified to ves- 
terday have never been claimed nor asseited by him 
at any time before yesterday. 

Mr. Karesh: I object to that, your Honor, hat 
is obviously a conclusion to be reached by the court. 
Counsel has no right to clutter up the record with 
these self-serving declarations. [95] 
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The Court: If there is anything contradictory he 
may read it. 

Mr. Hateh: Conflict in testimony, if I may sug- 
gest, is one thing. Absence of testimony is not a 
conflict with what a man testifies presently, but the 
fact is that when interrogated previously upon the 
same subject the witness did not testify as he 
presently does. 

Mr. Karesh: I move that that be stricken. 

The Court: It might be pertinent as indicating 
that he was not asked. 

Mr, Hatch: Let me put it this way. 

Mr. Karesh: Now, your Honor, counsel is an ex- 
perienced counsel and he cannot get into the record 
now what he is trying to get. First of all he cannot 
get anything in the record at this time in an attempt 
to cast a slur on Mr. Kan. He had Mr. Kan on the 
stand during the deposition and you had the tran- 
script and you had time to familiarize yourself with 
it, and you know the rules and you could have asked 
Mr. Kan if he said this on page 2 or page 10. I will 
ask, your Honor, that he be instructed to go on along 
those lines. 

Mr. Hatch: May it please the court, i do not 
subseribe to that as being the law. My contention is 
that when a man testifies in court, and as he did 
yesterday identify these two records, the deposition 
and the transeript as being what he answered to the 
questions that are therein asked, I do not [96] have 
to ask him whether he gave those answers; he has 
stated them to be true. J now propose to show to the 
court that upon those occasions Mr. Kan—— . 
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Mr. Karesh: I am going to press my objection; 
you are getting into the record by indirection what 
you know that you have no right to. 

The Court: He is stating his legal position; he 
has a right to do that. He is now stating what he 
proposes to show. 

Mr. Hatch: I propose to show to the court at this 
time that on those occasions Mr. Kan has been inter- 
rogated at length and asked to testify as to what 
occurred at those two meetings, and I propose to 
show by my testimony as a person who was present 
at the time he testified, and by refreshing my recol- 
lection from these documents that he did not testify 
as he did yesterday. 

The Court: That may be a good argument but 
you will have to lay a foundation as to the admis- 
sibility of that testimony. 

Mr. Hatch: I was abont to testify on that when 
I was interrupted. 

Mr. Karesh: As I understand your Honor’s rul- 
ing, laying a foundation would mean he would have 
to lay a foundation by asking My. Kan on the stand 
and asking him if he so testified. [97] 

The Court: I am not concerned with indicating 
to counsel how to proceed. { am iuling here in 
relation to the matters presented. My thought is 
simply this, if you propose to contradict or chal- 
lenge the testimony of the witness on the stand then 
I indicate that you should lay a foundation to do 
so, or show that you cross-examined on the matter 
that you now have in mind that you are going to 
repudiate so that we would have a proper record. 
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Mr. Hatch: I did not understand the basis of 
your Honor’s ruling yesterday after the witness had 
testified these documents were correct transcripts 
and your Honor refused the documents in evidence, 
and I thought that was contrary to law. When Mr. 
Kan was on the stand I asked him to read these two 
documents, the deposition and the state court tran- 
script; he read them and I asked him the question, 
‘did you give those answer to those questions that 
are in there and he said ‘‘yes.”’ i then offered the 
documents in evidence. I believe that there is ade- 
quate legal authority to support the foundation on 
that basis. 

The Court: I don’t know what ruhng I made. 

My. Hatch: I then offered. 

My. Karesh: Let me explain 

Mr. Hatch: I am addressing the court and I 
prefer not to be constantly interrupted. ‘These doeu- 
ments were immediately by me offered in evidence 
and your Honor rejected them. Whether that was 
a correct ruling or not is not of immediate conse- 
quence because I was present at the time that that 
testimony was given, [98] and as a witness I am 
entitled to testify as to what Mr. Kan said regard- 
less of the transcript. 

The Court: There is no question about that. 

Mr. Hatch: ‘There is no question about that. 
There is no compulsion on me to cross-examine the 
witness as to what he said because | have the choice 
of either attempting to break him down and take 
a chance that he will build himself up by volunteer 
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answers or proceed as my own witness, and that is 
what I intend to do. (After argument.) We are pre- 
pared to proceed now with my testimony independ- 
ent of the transcript. 

The Court: It is time for a recess, and I have 
some other matters to take up now. 

(After recess. ) 

Mr. Hatch: Might I put Mr. Tsang on, he has 
some business to attend to. 

The Court: Call him to the stand. 


ERNEST TSANG 
ealled for Defendant; sworn. 


The Clerk: Will you state your name to the 
court ¢ 

A. Ernest Tsang. 

Q. (By My. Hatch): Mr. Tsang, you are the 
defendant in this case? Bo \CGS, 

Q. You first became connected with the Cathay 
House incorporated shortly after its Incorporation ? 

A. That is correct. [99] 

@. At that time what occupation did you have? 

A. Iwas in the employ of the United States Im- 
migration Service. 

@. And had been for a period of years up to that 
time? A. Yes. 

Q. How many years? 

A. I would say around twelve or thirteen years. 

Q. You got in the Cathay House by investing 
Some money as a stockholder? 

A. That is right. 
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Q. Some time after that, shortly afterward, you 
gave up your government employment and spent 
your full time at the Cathay House? A. Yes. 

Q. Ever since that time you have continuously 
spent all of your time working at the Cathay House? 

A. That is correct. 

Q. Without going into too much detail, during 
the first year with the Cathay House did you have 
successful financial operations ? 

A. Very unsuccessful. 

Q. You were compelled to put in more money 
to save your investment, were you? 

A. Yes, I was. 

Q. You bought additional stock? 

A. I did. [100] 

@. Mr. Kan on the other hand never put in any 
more than his original investment of $1100? 

A. That is right. 

@. When it was necessary to put up more money 
to save the business, did Mr. Kan refuse or state 
that he was unable to put up more money? 

A. He stated both that he was unable and also 
refused. 

Q. By the time that Mr. Kan went into the serv- 
ice did the preponderance of the outstanding stock 
of the corporation belong to you? 

A. That is correct. 

Q. Generally from the time you become con- 
nected with the Cathay House as a minority stock- 
holder until you became a majority stockholder, 
what was the general relationship between you and 
Mr. Kan? 
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A. Immediately after my becoming active in the 
business my presence seemed to be resented on the 
premises and at all times there was nothing but 
friction and bickering back and forth between us. 

Q. Let me put it this way: at the time that you 
first bought stock, Mr. Tsang, Mr. Kan was the sec- 
retary of the corporation? 

I believe he was. 

He remained on as such for a period of time? 
That is correct. 

And also a director? 

That is so. [101] 

And at one of the directors’ meeting—I might 
cee to the court that I thought I had the minutes 
in my office, but I find they are still over in the 
District Court of Appeals, I have not withdrawn 
them—at a meeting of the directors of the corpo- 
ration did Mr. Kan attempt to vote you out of 
office? A. He did. 

The Court: Lay the foundation, time and place. 

Q. (By Mr. Hatch): Was it before he went 
into the service? 

A. Yes, approximately September, 1940. 


SOP OPO> 


Mr. Karesh: You have not got the minutes? 

Mr. Hatch: No, they are over at the District 
Court of Appeals. I could get them at noon time. 

The Court: He said it was September, 1940. 

Mr. Karesh: I do not see the relevancy of what 
happened in 1940, September, when he tried to vote 
somebody else out. 

The Court: What is the purpose? 
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Mr. Hatch: I wish to show that, among other 
things, that while I stipulated yesterday he had the 
ability to perform the duties of his job, that despite 
that, by his general conduct he had demonstrated 
himself to be an unsuitable employee and that it 
would be against al] principles of law and equity 
for him to be restored to that job. That is one of 
the defenses under the Bill of Rights. 

Mr. Karesh: May it please your Honor, LI move 
that all of [102] the testimony in relation to this be 
kept out of the record. Mr. Kan was discharged 
long after 1940. Your stipulation was that he had 
the ability and you have foreclosed yourself from 
going into anything that might reflect upon the 
integrity of Mr. Kan. 

The Court: The objection will be overruled. 

Q. (By Mr. Hatch): At that meeting is it a 
fact that either Mr. Kan or one of his friends in 
the company nominated a list of officers and as soon 
as the nominations were made and before you had a 
chance to make a nomination, moved to have the 
nominations closed ? 

Mr. Karesh: Objected to as immaterial, irrele- 
vant and incompetent; furthermore the question is 
complex; he spoke about Mr. Kan or one of his 
friends. 

The Court: Who was the friend? Identify him. 

Q. (By Mr. Hatch): Do vou recall his name? 

A. Fred Leone. 

@. Who was it that moved the nomination of 
certain officers? A. Mr. Kan. 
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@. What persons did he nominate? 

A. He nominated various men he had on his side 
of the fence as he called it. Among them at that 
time were—Among them at that time were Philip 
Fong, George Chin, Fred Leong and himself. 

Q. What did he next move? [103] 

A. On his part he moved that the nominations be 
closed. 

Q. You thereupon insisted upon making your 
own nominations? AC beadide 

@. And as a result of voting your own stock and 
others you voted in yourself and others? 

A. I did. 

Mr, Karesh: J move that all of the testimony be 
stricken as being too remote, what happened in 
1940 ? 

The Court: The objection is overruled. 

Q. (By Mr. Hatch): Myr. Kan was continued on 
as the secretary of the corporation until the follow- 
ing year? A. I think that is right. 

@. And then he was removed ? A. Yes. 

@. That would be some time in the year 1941? 

A. That is correct. 

Q. From that time on Mr. Kan wag not a cor- 
porate officer of the Cathay House, either Presi- 
dent, Secretary, Treasurer? 

A. He was not? 

@. But he remained on in the employ of the 
corporation ? 

A. Yes, and also as one of the directors. 

@. One of its directors? A. Yes. 
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Q. He went into the service on July 23, 1943; in 
the year or so preceding that time did he have any 
written contract of employment? [104] 

A. No, nor any other time. 

Q. Did he ever have any oral contract of em- 
ployment with the Cathay House, a corporation ? 

A. He did not. 

Q. At the time that he went into the service he 
was drawing $500 a month? 

A. ‘That is correct. 

@. Now while he was in the service was he con- 
tinuously in the United States? 

I believe he was. 

And his wife worked at the Cathay House? 
Yes. 

In what capacity? 

That of bookkeeper. 


OpOPop 


Did you increase her salary in the light of 
the fact that her husband was in the service? 

ox, Merelnee 

Q. You kept her on in that concern until she 
voluntarily resigned ? A. That is correct. 

QQ. That was after Mr. Kan’s return, I believe? 

A. That is right. 

@. In the fall of 19438 did you, upon legal ad- 
vice, undertake the transfer of this corporate activ- 
ity into a partnership activity in order to minimize 
taxes? A. Tf did. [105] 

@. Was there any other reason for the change? 

A. No. 

Q. Were the partnership interests identical with 
the stock interests ? A. They were. 
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Q. Did you take that matter up with Mrs. Kan 


before the partnership was effected ? A. Weird: 
Q. Did she have a power of attorney from Mr. 
Kan to sien his name ? A. She did. 


Q. Do you know whether she communicated by 
letter with Mr. Kan on the subject? 

A. I don’t know. 

Q. Did you personally take the proposed articles 
of partnership over to Sidney Romer as attorney for 
My, and Mrs. Kan and discuss the matter? 

A. Not only that but I requested Mrs. Kan to 
put her initials on the document so that Mr. Romer 
would know that he was shown the same thing that 
she had put the initials on. 

@. When vou talked to Mr. Romer he approved 
the set-up ? A. That is correct. 

@. And thereupon Mrs. Kan signed her hus- 
band’s name and her own? 

A. That is comect 

Q. And the transfer was made from the corpora- 
tion to the partnership effective October 1, 1943? 

A. That is right. [106] 

Q. Up to the time that the corporation was 
transferred did the corporation at all times have 
the full number of directors and the usual corpo- 
rate officers such as president, secretary and 
treasurer ? A. Yes. 

(). During most of the period from its inception 
to October 1, 1948, those officers and directors were 
Kan and his associates? 

Mr. Karesh: Just what do you mean? 


John Joseph Kan 161 


(Testimony of Ernest Tsang.) 

Q. (By Mr. Hatch): In the rift between you 
and Mr. Kan, certain of the stockholders stood with 
him and certain with you; is that correct? 

A. That is correct, but in order to preserve 
peace and harmony to the best of my ability up to 
or around the time that Mr. Kan went into the 
Army I allowed him to have the majority of the 
directors on the board. 

Q. Who were the stockholders in say 1940 who 
were favorable to and voted with Mr. Kan? 

A. They were Philip Fong, George Chin and 
Fred Leong. Those were all. 

Q. (By the Court): How many directors alto- 
gether? 

A. Seven altogether. I allowed four to be on 
his side and three on mine. 

Q. (By Mr. Hatch): During all of that time 
did the corporation have an accountant? 

Ao itchy | 

Q. A bookkeeper kept a full set of books? 

A. Yes. 

Q@. And deposited all of the receipts in a bank 
account ? A. Yes, that is correct. 

Q. Say in the ear 1940 or 1941 what was the 
eross volume of business—in the neighborhood of 
$100,000 ? A. It was $250,000 eross. 

Q. And all of the receipts and disbursements 
were in the usual course of business duly recorded 
and reported ? A. That is correct. 
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Q. So far as you know, as president of the cor- 
poration did it act in a full corporate capacity and 
function during the time of your presidency ? 

A. It did. 

Mr. Karesh: You are leading the witness; you 
are testifying. 

The Court: Proceed. 

Q@. (By Mr. Hatch): Were the receipts and dis- 
bursements reported to the stockholders? 

A. Yes. 

Q. And dividends were paid to the stockholders? 

A. Yes. 

@. Hirom time to time? A. Yess 

Q. Turning to the month of December when Mr. 
Kan returned from service, having been away since 
July, did he come to see [108] you about getting his 
job back? A. He did. 

Q. Without going into detail what was the gist 
of your conversation or conversations with him 
prior to the time of the meeting in my office on Jan- 
uary 24th, 19447 

A. As I recall it was on the afternoon I was 
working—— 

Q. Don’t go into details. What was the gist of 
the several conversations ? 

A. Tam referring to the first occasion Mr. Kan 
eame into the place in uniform and said ‘‘how about 
a job’? and I said ‘‘O K, come back to work,’’ and 
he rephed that he would accept the position, to 
which T-agreed, After that time he came to see me 
and I asked him if he was coming back to work, 
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and he said yes, but there were some matters to dis- 
cuss, and asked me to have lunch with him over on 
Fishermen’s wharf, which J did, to discuss what he 
had to say. At that time no one else was present 
but the two of us, and he said that he would only 
come back to work on condition that his salary was 
increased from #500 to $750 per month. I told him 
I did not have the power to increase his salary and 
the decision would have to come from the majority 
of the other stockholders, and that the reason I was 
getting $750 a month was because I was doing more 
work than I had done before and it was voted to me 
by the stockholders. That was the first of the 
meetings. 

Q. Did you have numerous meetings with him 
before this first [109] meeting in my office? 

A. Yes, numerous. 

Q. State what this gun episode was? 

Mr. Karesh: here is no testimony that there 
was a gun episode, 

The Court: You will have to fix the time and 
place. 

Mr. Hatch: I think the witness can do that. 

Mr. Karvesh: Furthermore, in fairness to Mr. 
Kan, who served honorably in the service, I am 
going to strenuously object to the ‘‘gun episode.”’ 
Counsel has stipulated that Mr. Kan was capable of 
going back to work and was qualified to perform it, 
and I do not think that this should be any part of 
the record. 
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The Court: Counsel will indicate the purpose. 

My. Hatch: There are two purposes, your 
Honor. One, to show that he was not a suitable em- 
ployee although he could have been if he wanted 
to be. He manifested the fact that he was not a 
suitable employee. Secondly it goes to the eredi- 
bility of My. Kan who says that he was entitled to 
be restored to his job. We will show that he tried 
to force himself wpon these people and that he 
threatened the life of the president of the corpora- 
tion, which to my mind, if I was trying the facts 
in the case, might influence me considerably in de- 
termining whether his testimony was reliable. 

Mr. Karesh: You should have asked Mr. Kan 
about the gun [110] episode. 

Mr. Hatch: I did not have to ask Mr. Kan. 

Mr. Karesh: I object to counsel going into this 
collateral matter. 

The Court: The court is prepared to rule. For 
the limited purpose indicated by counsel I will 
allow the testimony. 

Q. (By Mr. Hatch): In December of 1948 did 
Mr. Kan bring a gun into the Cathay House? An- 
swer yes or no? A, Yes, 

Q. What statement did he make in reference to 
the gun? 

A. Do you want me to use the words that he 
used ? 

A. Yes, I do. Don’t be so embarrassed. 

A. He said he was going to kill the son of a 
bitch, referring to me. 
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Q. Who did he say that to, or who was present? 

A. He said that to my bookkeeper, Lily Tom. 

Q. You were present? A. No. 

Q. You were not present at the time? 

A. No. I was upstairs and the girl came up and 
told me. 

Mr. Karesh: That is highly objectionable. 

The Court: The testimony in relation to what 
was said in his absence will go out. 

Q. (By Mr. Hatch): Did anything unusual 
oecur that day? 

Mr. Karesh: What day are you indicating? 

Q. (By Mr. Hatch): Do you recall the date? 

A. It was some time during the middle of De- 
cember, 1943. 

Q. Did Mr. Kan at any subsequent time admit 
having made the statement of Lily to you? 

A. He admitted in the state court that he made 
such a statement. 

Mr. Karesh: Just a minute. This is the most ob- 
jectionable thing I have ever heard of to say that 
he admitted it in the state court. 

The Court: Let us proceed orderly. 

Mr. Karesh: I don’t know whether it was said or 
not in the state court but he has no right to bring 
that out in this proceeding. 

The Court: Did you fix the date? 

A. J don’t remember the exact date. 

Q. (By Mr. Hatch): Did something unusual 
happen later that day? 

A. Just the episode with the eun. 
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Q. You said the girl came upstairs. 

A. She came upstairs to warn me. 

Q. Did you go downstairs? 

A. No, I did not. 

Mr. Karesh: I move that that be stricken out 
as hearsay. 

The Court: It may go out. 

Q. (By Mr. Hatch): Subsequent to the month 
of December, namely, on the 24th of January, 1944, 
there was a meeting in my office? 

A. That is correct. [112] 

@. You heard my testimony this morning on 
that subject? A. JI did. 

Mr. Hatch: I wonder if in the interest of time 
Tt might ask the witness if his testimony would be 
the same as mime. 

Mr. Karesh: That would be absolutely objec- 
tionable. 

Q. (By Mr. Hatch): At that first meeting the 
persons present were George Chew, John Kan, 
yourself and myself, and no one else? 

Al That is correct. 

@. Was there any discussion at that meeting as 
to a contract with John Kan? 

A. There absolutely was not. 


~ 


~ 

@. Was there any discussion about any rights 
under the GI Bill of Rights? 

A. None whatsoever. 

Q. Or any federal rights to go back? 

A. None whatever. 
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Q. Did Mr. Kan state that he had any right to 
go back or the right to go back except that he 
wanted to go back? A. No. 

Q@. What was the discussion if any about the 
basis upon which he would return? 

A. Are you referring to the first meeting ? 

Q. Yes. 

A. He said he would like to get $750 per month 
if possible, but if not he would return for $500 a 
month. [113] 

Q. What was said by you or George Chew as to 
the amount you were willing to pay him? 

A. Both of us were in agreement as to Mr. Kan 
having $500 a month. 

Q. What did Mr. Kan say in response to that? 

A. He said it was satisfactory with him. 

Q. Was there a firm offer at that time by you, 
that is, positive, unequivocal ? 

Mr. Naresh: I will object to the form of the 
question. 

Q. (By Mr. Hatch): Did you at that time after 
the diseussion had progressed to the point just 1n- 
dicated by vou state to Kan that he could return to 
work at the Cathay House? A. I did. 
Effective when? 

Any time that he wanted to come back. 

At what rate of pay? 

$500 a month. 

What was said about the term of his tenure? 
As long as he conducted himself as a good em- 


sa 


ployee and tried to get along with everyone his em- 
ployment would continue. 
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Q. Did he state that arrangement was agreeable 
to him personally ? A. He said it was. 

Q. Did he say that he would return to work? 

A. He said that he would. 

Q. Did he state any qualification in that regard? 

A. He said he wanted to have the approval of 
Mr. Sidney Romer, [114] 

Q. In relation to that meeting what was the dis- 
cussion about the signing of a document, call it a 
release or anything else? 

A. At that time, you, Mr. Hatch, said that it 
might be helpful for peace and harmony if he and 
I each signed some sort of a paper releasing one 
from the other and agreeing to get along in the 
future. 

@. Was he asked whether he had any claims of 
any kind that he wanted to hold out or wanted to 
assert ? A. Definitely he was. 

@. What did he say? 

A. He said that he did not have any claim what- 
soever. 

Q. He did not mention any rights about reem- 
ployment? A. He did not. 

@. He made no demand that he be employed? 

A. Merely, a request, that is correct. 

Q. Was there any discussion at that time of any 
kind in reference to the necessity or the advisability 
of assigning his stock or interest to his wife or any- 
body else? 

A. I think it was brought out at that time that 
it might be advisable if he would assign his stock 
to his wife. 
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Q. Was it made a condition to his being re- 
employed ? 

A. No, it was not made a condition; it was 
merely stated to him that it would he advisable. 

Q. From whose standpoint? 

A. From the standpoint of all concerned. 

Q. Turning to the next meeting a few days later, 
that was attended by the same parties together with 
Mr. Romer? Is that correct? [115] 

A. That is correct. 

@. Also in my office? A. That is so. 

Q. At that time did Mr. Romer state anything 
about having a contract? 

A. My. Romer did so state. 

@. What was his statement? 

A. As I recall] Mr. Romer said that there should 
be a contract made for the duration of the war or 
maybe for three years. 

@. Did he state whether Mi. Kan would return 
to work if he was not given such a contract? 

A. He said that he would certainly advise Mr. 
Kan not to return to work unless there was that 
contract. 

Q. Did Mr. Kan state that was his viewpoint in 
view of advice of his counsel? A. He did. 

Q. What did he say? 

A. He said that he was in accord with his 
counsel. 

@. There was practically nothing else dis- 
cussed ? A. That is correct. 
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Q. Did you state that so far as you were con- 
cerned you were unwilling to make any such conces- 
sion as to give him a written contract for an ex- 
tended period of time? A. I did. 

Q. Was there any discussion in that meeting 
about the necessity [116] of his assigning his stock? 

A. No. 

Q). Was there any discussion at that meeting 
about the amount which Mr. Kan wanted or would 
be paid if he got the contract? 

A. Yes, the sum of $500 per month. 

Q. [Following that meeting did vou have one or 
more discussions with Mr. Kan in the absence of 
these other parties ? 

A. Yes; all of them unpleasant. 

Q. (By My. Karesh): Tell us what you mean. 

A. If was very wnpleasant fer me; he would come 
in and make threats and use foul language. 

Q. (By Mr. Hatch): Did he at any time follow- 
ing the meeting of January 24 offer to return to 
work without the prerequisite stated by Mr. Romer 
in that second meeting, namely, that he have this 
contract? A. He did not. 

Q. The discussion in these subsequent meeting 
was concerning whether vou would sell out to him 
or he would sell out to vou? 

A. Yes, we did diseuss that. 

Q. As you said you were unable to get anywhere 
on that? A. Yes. 

Q. He wanted you to sell out to him, a minority 
stockholder, is that correct ? 
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A. On one of the occasions he placed such a high 
price on his $1100 investment that I could not be- 
gin to buy him out. He wanted $35000 for his 
interest. [117] 

Q. Is it correct to state that at no time following 
the two meetines in my office did Mr. Kan ever 
state or indicate to you that he would go baek to 
work at the Cathay House for the sum of $500 a 
month ? We Thawis correct. 

Q. And the same question in relation to the sum 
of $750 a month? A. That is correct. 

@. And the same question in relation to any sum 
whatsoever ? A Vint is meht. 

@. And the same question in relation to his 
willineness to go back to work without a written 
eontract for a minimum period of three years? 

A. That is correct. 

@. Is it true that you have never withdrawn the 
offer—put it this way: Is it true that you have 
never withdrawn or indicated to Mr. Kan or his at- 
torneys a withdrawal of the offer that was made in 
my office on January 20 to take him back? 

A. That is correct. 

Q. Iwill ask you if at the time of these meetings 
in my office or immediately thereafter Mr. Kan indi- 
eated to you that he would go back to work on a 
basis of $500 a month without a written contract for 
an extended period would you have accepted him 
and re-employed him ? A. I would have. 

@. Following the .meetings did you file a snit 
against John Kan for declaratory relief? [118] 

A 1 did. 
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Q. And endeavor to bring to a head his claim? 
A. That is correct. 
Q. As to whatever rights he might assert? 
A. Yes. 
Q. You have prosecuted that htigation to a con- 
clusion to the best of your ability? 
A. That is correct. 
Q. Did you enter a bid at the receivership sale? 
A 


Q). ven were proclaimed by the receiver as the 
highest bidder in competition with Mr. Kan? 

A. That is correct. 

Q. You bought the physical assets? 

A. I did. 

@. And since the date of that sale you have and 
are still operating the Cathay House as a member 
of the partnership with two other gentlemen, Frank 
Fong and Philip Fong? A. That is correct. 

Q. That is the present management ? 

A. Yes. 

Q. Those gentlemen have their money invested 
in there as well as you? A. Yes. 

Q. They are not dummies for you; they are 
standing on their own? [119] 

A. That is correct. 

Q. They put in their money originally in the 
corporation before the partnership was formed, 
didn’t they? A. They did. 

Q). Essentially the present operation of the part- 
nership is that of the previous partnership with the 
exception of four people, Mr. and Mrs. Kan and 
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the other two who asked the Superior Court for the 
liquidation of the business ? Pees: 

The Court: We will take a recess. 

Mr. Karesh: 1 would ask that this witness come 
back after this wedding. 

Q. (By Mr. Hatch): Can you be back? 

A. The wedding is at 1:30 in Oakland and I will 
return soon thereafter. 


(A recess was taken until 2 p.m.) [120] 


Afternoon Session—?:00 P.M. 


Mr. Hatch: I understand the cross-examination 
of Mr. Tsang will be resumed when he gets back 
uO) GOUT. 

At this time the defendant offers in evidence 
certain documents. ‘hese are records that I had 
certified at noon. The first is the complaint for 
accounting and dissolution of partnership and for 
a receiver, entitled ‘‘ John Kan, Helen Kan, George 
Chin, and Fred Leong, Plaintiffs, vs. Ernest Tsang, 
et al.,’’ filed in the Superior Court of the State of 
California in and for the City and County of San 
Francisco, on February 13, 1946, and numbered 
349,840. All of these documents that I am offering 
are certified copies of originals on file with the 
County Clerk in that proceeding. | 

Mr. Karesh: Objected to as immaterial, irrele- 
vant, and incompetent. 
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The Court: What is the purpose of the offer? 

Mr. Hatch: I have an affirmative defense 
pending. 

This is in connection with the receivership. My 
contention in the argument I have already made to 
the court is that Mr. Tsang cannot be legally and 
morally held upon this judgment m view of the 
receivership, the fact that the claim here presented 
should have been against the receiver, and that such 
elaim has heen waived deliberately by the plaintiff 
in the action. If Mr. Tsang is held for any judg- 
ment from the partnership, I wish to say that the 
partnership is bevond the control of Mr. Tsang 
through and at the mstance of the plaintiff; and 
that at lis very instance the court over there pre- 
scribed the time within which claims were to be 
filed, and Mr. Kan has waived his claim against 
the partnership. 

Mr. Karesh: The complaint speaks for itself, 
your Honor; we are suing Ernest Tsang, General 
Partner, and he is liable. 

The Court: For the limited purpose of the offer 
I will allow it, subject to a motion to strike and over 
your objection. 

(Complaint for aecounting and dissolution 
of partnership and for receiver is marked De- 
fendants’ Exhibit A, in evidence.) 


Mr. Hatch: The next document I offer is the 
order appointing a receiver, filed on June 3, 1946, 
appointing Charles T. Butterworth receiver of the 
assets and business of the Cathay House. 
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Mr. Karesh: Our objection will go to all of these 
documents. 
Mr. Hatch: It is so understood. 
The Court: It may be admitted. 
(Order appointing receiver is marked De- 
fendants’ Exhibit B in evidence.) 


Mr. Hatch: Nhe next document is entitled, ‘‘In- 
terlocutory judgment of dissolution of partnership,”’ 
filed August 8, 1946, reciting that it is pursuant to 
stipulation of the parties in open court, and imelud- 
ing in the decree, “It is hereby [122] Ordered, 
Adjudged and Pecreed as and for an interlocutory 
judgment, that the partnership known as The 
Cathay House be and the same is hereby dissolved.”’ 

The Court: It may be admitted and marked. 

(Interlocutory judement of dissolution of 
partnership is marked Defendant’s Exhibit C 
in evidence.) 


Mr. Hatch: The next document in the same case 
is entitled, ‘‘Order for sale,’’ dated and filed August 
8, 1946, ordering the receiver to sell the assets and 
to return the receipts of the same to court. 

The Court: It may be admitted and marked. 

(Order for sale was marked Defendants’ 
Exhibit D in evidence.) 


Mr. Hatch: Next a document entitled, ‘Order 
fixing time to file claims,’’ which is dated and filed 
August 8, 1946, and provides that all claims be filed 
with the Clerk of the court on or before Angust 20, 
1946; that if claim is not filed within such time and 
in such manner it will be excluded from considera- 
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tion and debarred from assertion against the re- 
ceiver in this matter, the partnership known as 
The Cathay House, the partners and the assets 
thereof.”’ 
The Court: It may be admitted and marked. 
(Order fixing time to file claims was marked 
Defendants’ Exhibit E in evidence.) 


Mr. Hatch: The next document is entitled *‘Re- 
eeiver’s bill [123] of sale executed on August 30, 
1946, by the receiver and filed in court on September 
13, 1946, reciting that the highest bid in open court 
was the bid of Ernest Tsang, for $25,100, which had 
been accepted as the highest bid, and pursuant to 
which the physical assets of the partnership were 
sold to EKrnest Tsang for that sum. 

The Court: It may be admitted and marked. 

(Receiver’s bill of sale was marked Defend- 
ants’ Exhibit F in evidence.) 


Mr. Hatch: Next I have not a certified copy, 
because for some reason or other the original is 
not in the County Clerk’s file; I have had some 
difficulty collecting the files, because the case is still 
pending in Judge Foley’s court; he is away on a 
vacation. This is an order for partial distribution. 

Mr. Karesh: I will stipulate that you may use 
the copy. 

Mr. Hatch: By stipulation, it was ordered in 
the month of October, 1946, that $97,000 of monev 
on hand with the receiver be distributed pro rata 
amongst the partners, out of which Mr. Kan re- 
ceived $10,000, and his wife, Helen Kan, received 
$1,000. 
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Mr. Karesh: How much did Mr. Tsang get? 
Mr. Hatch: My. Tsang got $53,000. 
The Court: It may be admitted and marked. 
(Order for disbursement of funds is marked 
Defendants’ Exhibit G in evidence.) | 


Mr. Hatch: The next document, Claim of John 
Kan, is not [124] certified for the reason it was 
given to the receiver instead of filed with the court; 
the copy is a true copy on the stationery of Mr. 
Romer and his associates representing John Kan. 

I call your Honor’s attention to provision No. 3 
of this claim which was filed, as vour Honor can 
see, under that order that provided that they file 
within a time or they were forever disbarred in 
connection with this business, and. mimd you, all 
of these proceedings are under the stipulation of 
the parties. 

No. 3 reads: 


‘“Amounts claimed in cross-complaint in Ac- 
tion No. 333,586, now pending and undeter- 
mined in the District Court of Appeal of the 
State of California, in the First Appellate Dis- 
trict and itemized in the cross-complaint on file 
in said action as follows: 

(a) For loss of wages $7870. 

(b) For damages for fraud $25,000. 

(ec) For costs of suit, estimated at $250.”’ 


{ would like that to he received in evidence. Mr. 
Romer testified that he thought a claim was filed in 
connection with this pending action, and I thin: 
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that upon examination of that document he will find 
that it was filed in the action which was tried before 
Judge Deasy. Is that correct, Mr. Romer? 

Myr. Romer: Iam not certain what was included 
in this particular claim, other than from your 
reading it. 

- Mr. Hatch: I can state to the court that no other 
elaim [125] but that was filed with the receiver. 

The Court: Is that satisfactory ? 

Mr. Karesh: If he says so I will accept the 
statement. My objection is still made as to it: 

The Court: It may be admitted and marked. 


(Claim of John Kan was marked Defend- 
anis’ Exhibit H in evidence.) 


Mr. Hateh: I now wish to offer in connection 
with the plea of res adjudicata a document which 
was received by the court at the time that we were 
pre-trying the affirmative defense; the docuinent 
was received in evidence on May 27, 1946. and 
marked Defendants’ Iixhibit A, and I would sug- 
gest it now be assigned a new number. 

Mr. Karesh: We ask that this be not received. 
Your Honor has already held that the plea of res 
adjudicate is not available here. 

The Court: When did I decide that? 

Mr. Karesh: Your Honor may recollect that 
originally Mr. Scholz was here 

The Court: The record will disclose. 

Mr. Karesh: Yes, I am sure the record will dis- 
close that we asked the court to vacate the order 
holding the receiver a party, and your Honor 
entered such an order. 
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Mr. Hatch: You are technically correct. 

Mr. Karesh: There was a Judgment of decree 
that it was [126] res adjudicata. 

Mr. Hatch: it was never signed. 

Mr. Karesh: We filed this motion, youx Honor, 
on July 9, 1947. ‘‘Notice of motion to vacate order 
and for reconsideration. Notice is hereby given 
that on Monday, July 14, 1947, the Petitioner will 
move the above-entitled court for its order vacating 
its order made July 7, 1947, dismissing this action 
on the ground that it 1s res adjudicata. 

‘‘Said motion will be based upon all the paners, 
records and files in this action, and upon the ground 
that the court erred in making the above order hold- 
ing that because a suit had been entered in the 
California State Court between Ernest Tsang, 
Plaintiff, vs. John Kan, Defendant, and the judg- 
ment therein having become final, that the action 
before this court has heen finally adjudicated.”’ 

Thereafter, on the 14th, the order to dismiss pro- 
ceedings was vacated. 

The Court: No matter what happened before, 
and what had gone on before, thev are not pre- 
eluded now from offering any defense they have. 

My. Karesh: We will object on the ground that 
the plea of res adjudicata is not a proper plea and 
should not be receveid in evidence. [f will object 
to the offer of the document. 

The Court: What is the purpose of the offer? 

Mr. Hatch: On the affirmative defense of res 
adjudicata. [127] 
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The Court: The objection is overruled. It may 
be admitted and marked. 


(Exhibits on plea of res adjudicata and plea 
of another action pending were marked De- 
fendants’ Exhibit I, in evidence.) 


Mr. Karesh: Will you tell what documents there 
are? 

The Court: He has offered them in evidence, 
and {| have allowed them in subject to your motion 
to strike and over your objection. 

Mr. Hatch: I now request counsel and Mr. Kan 
to produce that certain document, a copy of which 
appears to be contained on page 51 of the deposi- 
tion of John Kan, and begins with the caption, 
‘‘Meeting at Hatch’s Office January 20.” 

Mr. Karesh: Now, I am very sorry that counsel 
handled this case in the manner he did for his own 
sake, because there was an opportunity for dis- 
covery that he could have made long hefore this 
proceeding and had Mr. Kan produce the document. 
T do not know anything about the document. I 
asked Mr. Romer a few weeks ago and he asked 
Mr. Kan—maybe Mr. Romer can answer that 
question. 

Mr. Romer: Mr. Kan does not appear to have it. 

Mr. Hatch: JT am establishing as your Honor 
may well see as a predicate for the production of 
secondary evidence. [128] 
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ROBERT E. HATCH 
Direct Examination 
(Resumed ) 

The Witness: [think I concluded with what was 
said at the two meetings. Following that time Mr. 
Kan was in my office on January 3, 1945, and Jan- 
uary 11, 1945, shortly less than one year after the 
two meetings that I have discussed. 

At that time I interrogated Mr. Kan, who was 
under oath, as to what he recalled of the substance 
of what was said and done at those two meetings. 
His reply was 


Mr. Karesh: Your Honor, counsel should have 
asked Mi. Kan while he was on the stand, ‘‘did you 
not testify in-my office on whatever date it was if 
he had said so and so.’”’ Having failed to do so he 
cannot impeach my witness. That is elementary. 

Mr. Hatch: I do not think that is the law, but 
if vour Honor rules that it is, I would ask to recall 
Mi. Kan and go over this. 

The Court: J think it would be best. 

Mr. Hatch: I will ask then that Mr. Kan take 
the stand. 

The Court: Let the record show that he is called 
hack. [129] 


JOHN J. KAN 
recalled. 
Recross-Examination 
By Mr. Hatch: 
Q. Mr. Kan, do you recall being in my office two 
times, on or about January 3, 1945, and January 
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11, 1945, when your deposition was being taken in 
the case of Tsang vs. Kan? 

A. T don’t remember the exact dates, but I do 
remember that in January I did go to your office 
for the deposition. 

Q. And at that time you were accompanied by 
your counsel, I believe, Judge Ames and Mr. 
Romer? A. I believe so. 

Q. You were sworn as a witness in this matter 
to tell the truth, the whole truth, and nothing but 
the truth by Alfred D. Martin, a notary public? 

A. T vemember that very distinctly. 

Q. Thereupon you were interrogated by counsel, 
Judge Ames and myself, is that correct? 

fo Mia is cor ect. 

Q. Iwill ask vou if at that time and place vou 
were asked the following questions and gave the 
following answers 

Mr. Karesh: Show him the transcript. 

The Court: Let him read them. 

Mr. Hatch: Beginning on page 22. 


Mr. Karesh: You understand he is going to 
cross-examine vou, he is going to ask vou as to 
matters in that transcript. [130] 

Mr. Hatch: I wonder if a better way would not 
be for counsel to read the questions and answers. 
I will read the questions and answers if the court 
will permit. 

Mr. Karesh: Is that Kan’s deposition ? 

Mr. Hatch: Yes, and if there is anvthing in 
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here that is wrong you will stop me. Otherwise, I 
will assume it is correct: 

‘“@. You remember the occasion of the meeting 
in this office on January 20th? 

“A. I do. 

““Q. The general subject was the possibility of 
your returning to work, wasn’t it? 

“A. It wasn’t the possibility. It was the promise 
under which I was to return to work. 

“@. All right. Will you state vour version at 
this time of what position you took then, as to what 
vou wanted or thought you were entitled to, or any- 
thing of that sort? 

‘SA. It wasn’t what I would want; it was what 
JT was promised. 

“@. All right. Will vou state what you then 
said as to what you had been promised. 

“A. Yes. [ told Mr. Tsang that I was dis- 
charged from the army, and I didn’t think there 
was any possibility for me having to go back into 
the army; and naturally, I wanted to go back to 
my former position. 

‘“@. Do vou recall whether at that time you were 
asked whether [131] vou claimed you had any agree- 
ment that entitled von to do so? 

“A. Yes. Mr. T'sang and J discussed that very 
thoroughly at the luncheon. 

“Q. You don’t follow me. I am asking you now 
as to what vou said on January 20th here in my 
presence, as to whether you had any agreement or 
on what basis vou claimed the right to return to 


184 Hrnest Tsang vs. 


(Testimony of John J. Kan.) 
work—whether it was something said by the em- 
ployer or otherwise? 

‘fA. I don’t remember. I think you are the one 
that conducted most of the discussion. 

““. Would you say or would you deny that at 
that time you stated in the meeting that you did 
not claim there had been any agreement to take you 
back ? 

‘“A. I don’t think I made any statement of that 
kind. 

‘“Q. Do vou remember what position Mr. Chew 
took in reference to your coming back? 

‘fA. Well, Mr. Chew was a sort of a business 
adviser to Mr. Tsang, as Mr. Tsang told me; and 
Mr. Chew’s attitude before we come into your 
office 

‘“Q. Not before you came in. What position did 
he take in our mutual presence in reference to 
whether you had the right to come back or whether 
you should come back; and if so, what terms? 

‘fA. I don’t know. Mr. Tsang has always re- 
ferred to Chew as his business adviser; and I just 
took it for eranted that [132] he came in here in 
the capacity of a business adviser. 

“Q. All right. After he came in here in what- 
ever capacity it was, what, if anvthing, did Chew 


sav as to lis disposition toward vour return? 
“Mr. Ames: Do TI understand here today that 

Mr. Chew would have had anvthing to say about it? 
“Mr. Hatch: That was not the point of the 

question. Tt is a statement that was made in the 
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presence of this litigant; and I want to know what 

it was; and what response, if any, Mr. Kan made 
in regard to it. 

‘“A. I don’t remember. 

‘“Mr. Ames: If he remembers. 

‘“A. IT don’t remember. 

“Mr. Ames: He doesn’t remember anything 
like that. 

‘“Q. (By Mr. Hatch): You don’t know what 
position Mr. Chew took about your return? 

“A, No, not his; but I remember what he told 
me when we left the office. 

“*Q. Well, all right. Tell me what he said after 
you left the office. 

‘fA. Well, My. Chew said out in the street 

‘“(). This was in the presence of Mr. Tsang? 

‘“A. No, Mr. Chew and myself. 

Oe errettt: 

‘‘A. He said he was glad to see the matter 
thrashed out: and he said he didn’t see any ne- 
eessity [133] for anv controversy; and he referred 


to the success of the business; also complimented 
me upon the good work J had done in building up 
the business; and he felt that there should be no 
friction between Tsang and myself. 

‘“. Anvthing else? 

“A. That is all IT can remember of that is of 
importance. 

‘*Q. What position did Mr. Tsang take in the 


meeting ? 
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“Mr. Ames: You mean what did Mr. Tsang 
say ? 

Piice Mateh: Yes: 

“Mi. Ames (Continuing): In the meeting? You 
can’t state what position he took; but what did he 
say out loud. 

‘CA. T can’t remember what he said. 

“@. (By My. Hatch): How did the meeting 
end? 

‘“A. It ended with—You are referring to this 
meeting that Mr. Romer wasn’t present at? 

‘*Q. Yes, that is correct. 

‘fA. I think it ended by mutual agreement be- 
tween us that I should have Mr. Romer present at 
the next meeting. I believe that was the idea. 

‘““. Was there at that meeting any expression 
of either a willingness to take you back or a refusal 
to take you back? 

‘Mr. Romer: May I ask that be clarified so 
that Mr. Kan will know which of the two you are 
referring to? 

‘“Mr. Hatch: Iam referring to the January 20th 
meeting. [134] 

‘“. In other words, how far along did the meet- 
ing get before it was postponed until we conld talk 
to Mr. Romer? 

‘“A. Well, I believe we reached the point where 
vou discussed the—my reemployment; and you 
stated that at no time did Mr. Tsang consider re- 
emploviny me. 
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‘*@. I seem to have some difficulty. Maybe you 
don’t understand what I am trying to reach; and 
maybe you don’t recall the detail. Let’s see if I 
can get at it this way: What did you have in your 
mind as an impression at the time that the meeting 
adjourned on January 20th, as to whether you were 
going to get a job at the Cathay House or not? 

“‘Mr. Ames: Well, I haven’t made any objec- 
tions, Mr. Hatch, to the form of your questions, 
although J think they are entirely incompetent 
questions. It isn’t a question of what a man has 
in his mind; it is a question of who said what. 

“Mr. Hatch: That is what I want. 

‘‘Mr. Ames: And what was done. 

“Mr. Hatch: I agree with that wholeheartedly ; 
but Mr. Kan hasn’t told us vet just what occurred; 
and [ thought maybe an expression of his viewpoint 
would reflect what he heard. 

‘‘Mr. Ames: Why don’t you 

‘“Mr. Hatch: I was trying to get at it that way. 

“Mr. Ames: Why don’t vou ask the direct ques- 
tion, [135] did they tell him they would take him 
back at that meeting? 

“Q. (By Mr. Hatch): All right. Let’s answer 
that question. 

‘“Q. (By Mr. Ames): Did they tell you they 
would take you back into the employment of the 
Cathay House, Mr. Kan? 

“A. J don’t think there was anything definite 
about taking me back. 
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“Q. (By Mr. Hatch): All right Now 

‘CA. It was all very vague. 

‘“. We are coming closer to the point. That 
is what I am trying to develop. What was said and 
by whom at that time that indicated to you there 


was a possibility of your returning to work? 

“A. Well, I have to refer to my notes on that. 
eat t 

‘*Q. To help yourself? 

“A. I don’t have them with me now. 

“Q. (By Mr. Ames): Did you make any notes? 

A Mes: 

‘*@. Shortly after the time? 

‘‘A. Yes. I have some notes at home, and I 
didn’t bring them along.”’ 


Q. Is that about right up to that point? 

A. I can’t remember all that word for word. 
Tt is very complicated. 

The Court: Is there anything in what he has 
stated that vou have in mind now that would change 
your testimony? [136] 

A. No, I think that is pretty close. 

Q. (By Mr. Hatch): Then you went home and 
came back two days later with a document, didn’t 
you? 

My. Karesh: T don’t see any impeachment so 
far. He has not impeached him at all. 

Mr. Hatch: I show you vour deposition at page 
O1, is that a copy of the document that you went 
home and wrote out after the first meeting ? 

A. I believe that is the memorandum. 
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Mr. Karesh: Are you going to offer that in evi- 
dence? 

Mr. Hatch: Yes. 

Mr. Karesh: I will object to that, he cannot offer 
that memorandum. 

The Court: The objection will be overruled. 

Mr. Karesh: I don’t see how it could be intro- 
duced in evidence. 

The Court: He showed it to him and he said 
that is the memorandum. Proceed. 

Q. (By Mr. Hatch): The situation is now, so 
we understand it correctly, Mr. Kan, that after the 
meeting in my office on January 20th, either the 
same day or just a few hours afterwards, you went 
home and wrote out a memorandum of the meeting 
of January 20th? 

A. Will you repeat that? 

Q. You had a meeting in my office on January 
20, 1944, and we [137] discussed the matter at 
length. Do you recall that? A. Yes. 

@. You had no attorney present? 

A. That is right. 

Q. So after you left the office, either that day or 
the next day at home, you wrote out a memorandum 
of what occurred at that meeting in order that you 
would have a record of it? 

A. No, it was not for a record. I don’t know 
whether I wrote down everything that occurred, or 
not, it was just for myself. 


The Court: You read that memorandum ? 
A. Yes. 
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Q. Is that the memorandum? A. Yes. 
Mr. Hateh: Was it written on a typewriter, or 
in pencil! ? A. It was seribbled in peneil. 


Mr. Hatch: Now, I wish to read that document, 
your Honor. 

The Court: Proceed. 

Mr. Karesh: My objection is going to all of this. 

The Court: I think the record discloses that. The 
objection is overruled. Proceed. 

Mr. Hatch: ‘‘Meeting at Hatch’s office, Jan. 20. 

“‘TWateh: Refers to Ennie’s entry into corpora- 
tion as minor Stockholder and gaining control of 
majority of stock on account of my not having Cap- 
ital, etc. That there were some mistakes in forming 
the corporation—in that we had [1387 no permit to 
issue stock. That partnership was not Hrnie’s orig- 
inal idea, since I had discussed it with him—and 
that when it was changed to partnership apparently 
had my approval even though done in my absence. 

‘Said it would be difficult for me to come back 
and work on employee basis without some dissatis- 
faction (1) Suggests agreement on employee basis. 
(2) hat since limited partner cannot be active, I 
place my shares in my wife’s name. (3) Asks about 
duties—whether managerial or other. 

‘Ernie: Replies that ‘just go back to work’. 

‘‘Chew: Refers to salary. 

‘‘Hirnie: Refers to discussion between he and I. 

‘Hatch: Says salary was between Ernie and 
mvself. 
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“‘T said wanted my attorney to be present, and 
there was no use drawing up contract until I thought 
it over in regard to the new angles thrown upon the 
matter as explained by him.’’ 

@. Now, in this same deposition you were inter- 
rogated as to your recollection of the second meet- 
ing, that is the one of January 24, were you not? 

A. Yes. 

Q. Now, beginning on page 16—and I might ask 
Mr. Kan, if you find anything wrong about this call 
my attention to it. Page 36 of the deposition, be- 
ginning with line 14: 

‘“Mr. Ames: How much longer are you going to 
take? [139] 

“Mr. Hatch: Oh, a few minutes. 

“Q. Do you have any recollection of what 
transpired at the January 24th meeting other than 
what yon have testified to? A. No, fdom ti: 7 

Mr. Karesh: I think this is a highly improper 
method. of attempting to impeach a witness. 

The Court: I am responsible for the conduct of 
this trial. 

Mr. Karesh: For him to read several pages of 
transcript at once? 

Mr. Hatch: You are wrong in your statement. 
The memorandum is embodied in one page. 

Mr. Karesh: That counsel read, one page? 


The Conrt: Yes, that counsel read, the memor- 
andum. 
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Mr. Karesh: I do not mean the memorandum. I 
am referring to prior to that time. 

The Court: In any event, proceed. 

Mr. Karesh: Will vou tell me on what page you 
started reading the testimony so I can follow you? 

Bhe Courts Giese 

Mr. Karesh: He didn’t tell me the page. What 
page did he start with? J have some difficulty in 
looking at the transcript in following him. 

Mr. Hatch: I began on page 22, line 4, and I 
read the deposition down to where he concluded the 
first conversation of [140] January 20th, and it was 
subsequent to that testimony he had no recollection. 

Mr. Karesh: No recollection of what? 

Mr. Hatch: He didn’t have a recollection of any- 
thing at the time. I am not trying to make him out 
a liar, I am merely saying that his recollection is 
very unsatisfactory. 

The Court: It is time for recess. 

(Recess. ) 

Mr. Hatch: Counsel wanted to know where I was 
reading from the transcript. I read from page 22 
line 4 to and including line 3 on page 27. I will 
now read from page 3], line 3: 

@. All right. When he came here on January 
20th, isn’t it a fact that Mr. Tsang said to you in 
the presence of Mr. Chew and myself that he was 
agreeable to your returning to work at the Cathav 
House? 

“A. Well, I don’t remember. I will have to—I 
will have to refer to those notes that I made.’’ 
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On the same page, 31, beginning at line 18: 

‘‘@. Is it your position at this time that without 
your notes, you are unable to recall with accuracy 
what was said at the meeting of January 20th? 

‘‘Mr. Ames: I think that is what he has said 
several times, Mr. Hatch, already. 

‘fA. That is right [141} 

vite larch: @:. All right. hat is wwii ol 
understood him to say. He now answers *That 1s 
right’.’’—that he does not recollect what was said 
without getting his notes. That was in answer to 
the question: 

‘Is it your position at this time that without 
your notes, you are unable to recall with accuracy 
what was said at the meeting of January 20th? 

‘*Mi. Ames: I think that is what he has said sev- 
eral times, Mr. Hatch, already.’’ 

And the answer by the witness is, ‘‘That 1s right.” 

Now the question: 

‘“How about the meeting of January 24th in this 
office? Do you have any recollection of that without 
studying your notes to refresh your recollection ? 

‘‘A. (Addressing counsel for the defendant): 
Have we notes on that? 

‘‘Mr. Romer: Here is a memorandum.”’ 

Then resuming at page 32, line 11: 

“Mr. Hatch: Q. The notes you speak of con- 
cerning the January 20th meeting were about when ? 

‘‘A. Made the same evening. 

“*Q. In your handwriting ? A. Yes. 

“Q. About how many pages? 

‘‘A. Oh, two pages, I suppose. [142] 
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‘‘Q. Now, I have asked you about the meeting on 
January 24th. Do you recall coming to this office 
about 3:00 o’clock in the afternoon of that day with 
Mr. Romer and Tsang and Mr. Chew being present, 
together with myself? 

“*A. Yes, I remember that. 

“‘@. Are you able to testify as to anything that 
oceutred oy was said during that meeting without 
refreshing your recollection ? 

‘fA, Well, we came here with the impression that 
we were going to sign a contract of agreement—a 
contract of employment—rather. Correction. 

“‘@. That was your impression ? A. Yes, 

‘QO. Generally speaking, what were the terms of 
that contract you expected to sign? 

‘fA. Oh, I think reference was made by you only 
to my signing a release of all claims against Mr. 
Tsang. 

‘*@. Before you go to that, we are talking about 
a contract of employment, and you said when you 
came on Jannary 24th, you expected to sign such 
contract ? 

‘“A. LTexpected a discussion to be on the contract 
of employment. 

““@. A diseussion on the contract of employ- 
ment ? A. Yes. 

‘*@. What did you have in mind then as to the 
terms of that [143] contract? What did you expect 
that contract to contain? 

‘A. IT expected to get a contract of employment 
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to contain a clause of employment for three years 
at the Cathay House. 

““@. At what salary? 

‘CA, At $500.00 a month. 

‘*€. Did you have any discussion on that sub- 
ject with either Chew or Tsang or myself after the 
meeting of January 20th and before the meeting of 
January 24th, except the conversation with Chew 
outside the office which you have already testified to ? 

‘“A. No, there was no conversation between us in 
that period. 

“Q. As I understand it, after the January 20th 
meeting, you went home that might and made some 
notes; and between that and the 24th, you discussed 
the matter with Mr. Romer, and then you came over 
here on the 24th, is that correct? 

peocee iat 16 rieht. 

“Q. Would you deny at this time that on Jann- 
ary 20th, | asked you whether there had ever been 
any agreement to return you to any particular job 
at any particular salary after your discharge from 
the army? . 

‘A. Will you say that again? 

““Myr. Hatch: Read it. 

“(Question read by reporter.) 

oe NO. dont remember, 

“Mr. Hatch: Q. On January 20th did you ex- 
press either [144] a desire or a demand during the 
meeting that you have a contract for a specified 
period of time? 
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“A, Why, I told you, Mr. Hatch, I couldn’t re- 
member exactly what went on in that meeting. 

Q. Well—— 

‘CA, And I ean’t make a statement on that until 
I see my notes. 

““Q. You don’t recall that one way or the other 
at this time? 

““A. Not at this time, no. 

“Q. Let us put it this way: In the month of 
December of 1943, did you at any time express a 
willingness to return to Cathay House and go to 
work pending a decision as to what your rate of pay 
would be? AP ivdid: 

‘*Q. You did agree to do that? A. Yes. 

‘*Q. And who was to make the decision as to the 
rate of pay? 

“A. Myr. Tsang was to see Mr. Chew and get his 
approval. 

““@. And did you agree that you would be bound 
by either their decision or that you would resolve 
your own opinion on the subject? Do you under- 
stand the question ? 

“A. Will you say that again? 

‘*@. Yes. Did you agree that you would accept 
whatever wage they decided yon should have? 

‘‘Mr. Ames: Q. In other words, did you say so 
to [145] anybody ? 

“Mr. Hateh: That is right. 

“fA. Well, here is the way the discussion went 
on. As I told you before, we disenssed whether the 
salary would be $500.00 a month or $750.00 a month; 
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and Mr. Tsang said that he would see Mr. Chew 
about it; and it was my suggestion that I come back 
to work pending their decision as to whether the 
salary would be $500.00 or $750.00 a month. 

‘‘My. Hatch: The range was between those two 
limits, so far as you were concerned ? 

“CA. Yes. 

“*@. Without refreshing your recollection from 
any notes, can yon remember at this time whether on 
January 20th I asked you if you had any claims 
against the Cathay House or Mr. Tsang other than 
the right to go back to work? Do you remember 
any discussion of that? A. I don’t. 

“*Q. Do you remember any discussion about the 
desirability of getting a release from yon at that 
time of any claims that you might assert? 

‘“A. Yes, I remember your discussing a release 
—my signing of a release of all claims against 
Ernest Tsang. For what reason, I don’t know. 

““Q. Do you not recall that I asked you whether 
you had any claims except the right to go back to 
work, you [146] said no? 

‘*A. I don’t remember that.’’ 

Mr. Karesh: I think that this is a highly im- 
proper method of attempting to impeach the wit- 
ness. He has been permitted to run along—how 
many pages did you read? Would you say twelve? 

Mr. Hatch: I would say twelve. 

Mr. Karesh: This is highly improper, your 
Honor. The only proper method would be to ask the 
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question, and if he said he didn’t remember give 
him.a chance to explain why he didn’t remember. 

The Court: You can take him on ecross-exam- 
ination and develop that fact. Proceed. 

Mr. Hatch: ‘‘Q. Do you not recall that I asked 
you whether you had any claims except the right to 
go back to work, and you said no? 

“A, I don’t remember that. 

“@. You don’t remember that. Do you deny 
that at that meeting you said you didn’t have any 
other claims, but you would not sign anything in 
writing to that effect? 

‘A. No, I don’t remember that I—I remember 
saying that I didn’t want to sign any release. 

“<Q. All right. Do you remeniber the expression 
being used by me at that time that bygones should 
be left as bygones, something to that effect? 

‘CA. IUthink you said something to that effect. 

“Mr. Ames: How much longer are you going 
to take? 

‘‘Myr. Hateh: Oh, a few minutes. [147] 

‘“@. Do you have any recollection of what trans- 
pired at the January 24th meeting other than what 
you have testified to? 

‘A. No, LI don’t. 

‘“@. Did you make any notes of that meeting 
yourself? A, Novi didi t, 

“Q. Do you remember what position you took 
‘or demands you made, if any, at that meeting? 

‘“A. LT remember I came in here expecting to dis- 
cuss the contract of employment. 
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‘*Q@. But you don’t remember of any demands or 
claims that you made? A. No. 

‘“. Asa matter of fact, since you left the serv- 
ice you never have returned to work at the Cathay 
House? A. No. 

“Q. After the meeting of January 24th, was 
there any discussion between you and Tsang or 
Chew or any others connected with the Cathay 
House about vour returning? 

‘‘A. Yes, there was. 

““Q. One or more conversations ? 

‘A. One or more conversations? About a half a 
dozen conversations. 

**@. In the absence of Mr. Romer and myself, I 
presume ? 

‘‘A. Yes. Between Mr. Tsang and myself. [148] 

‘“™. What was the substance of those conversa- 
tions ? 

‘fA. Well, there was one conversation { remem- 
ber that Mr. Tsang discussed with me the contract of 
employment; and I told him that I couldn’t sign a 
release of all claims against him, because, naturally, 
I would be forfeiting mv rights. 

“Q. So—— 

‘‘A. Whereupon we entered into a discussion 
about buying and selling—either one buying the 
other out. 

“@. Did you ever get to the point of agreeing on 
what your salary would be if you should return, and 
IT am talking now after these later conversations ? 

‘A. Yes, of course, several times. I went back to 
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see Mr. Tsang several times, and it was just con- 
tinued procrastination. One time it was one thing 
and one time it was another thing. I coudn’t get to 
first base with him. 

‘“Q. You said you never could get to first base. 
Did you ever reach with him any understanding as 
to what pay you would receive if you were taken 
back? 

‘CA, Yes, I told him I was perfectly agreeable to 
geo back at $500.00 a month several times. 

‘“‘@. And he never agreed to that? A. No. 

““@. Is that correct? 

“CA. Well, he would say that he would, and then 
he said that he would—he would say that would be 
all right. The [149] next time vou would go back, 
and he would have another change of attitude. He 
always seemed to be kind of off on a limb.”’ 


Then at page 42, beginning at line 17, this being 
when Mr. Kan came back a week following for a con- 
tinuance of the deposition: 

“@. Mr. Kan, vour counsel has handed me a 
typewritten copy of one page of what purports to be 
your notes of the meting in this office on January 
20th of last year. Have you a copy of that before 


you? A. Yes, I have. 
‘*@. The orginal of this document was in your 
handwriting, was it? A. Yes, it was. 


““Q@. What you have before you is a correct trans- 
cription of those notes ? A. Itis. 


‘**@. Those are all the notes that you have of any 
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meeting or meetings on this subject either in this 
office or with Mr. Tsang? 

‘CA. Yes, those are all the notes I have. 

“Q. Then if you don’t mind, I would like when 
we adjourn to have that copy that you have before 
you handed to the reporter, and let him copy it as an 
exhibit to the deposition. 

‘“A, J have no objection.’’ [150] 


Do you want me to read on Mr. Karesh ? 

Myr. Karesh: Read on. 

Mr. Hatch: All right. 

“Q@. Allright. Do you have now any independent 
recollection of what oceurred or was said at either 
the January 20th or the January 24th meeting in this 
office other than that to which you have testified, and 
other than that which is set forth in this memoran- 
dum of yours? 

“CA. Yes. As I reeall now, I did not put down the 
reference to the release of all claims which you re- 
ferred to on January 20th. T have this listed as one, 
two and three; and there 1s no place here where there 
is a reference to your discussion of the release of all 
claims which you said was one of the—one of the 
things that vou wanted me to do—wanted me to sign 
a release of all claims; also have an agreement—a 
partnership agreement to place the shares in my 
wife’s name. 

‘*Q. Other than those things you have now men- 
tioned, are there any other exceptions to the longer 
question I asked you? 

‘‘A. No, I don’t believe so. 
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“GQ. Were there any written documents submit- 
ted to you in this office at the time of either of these 
meetings ? A. No. 

“Q. You spoke of a release. What is vour recol- 
lection as [151] to when and where, if any, and if at 
any place any writing was ever submitted to you? 

“A, Why, I don’t think the thing was discussed 
very thoroughly. 

‘““@. When vou say ‘the thing,’ vou mean the re- 
lease? 

‘‘A. J mean the writing, the release of all claims 
or of any partnership agreement, for that was not 
explained to me; but I had the impression that the 
agreement of partnership was somewhat of a con- 
tract of employment, the terms to be discussed when 
my lawyer would be present. 

“Q. All right. Now, you stated just now what 
your impression was; and I asked vou along that 
line when we were here before on this deposition, and 
T will ask you again: What was your impression or 
state of mind at the time that vou left this office on 
January 20th, as to what was next to be done? What 
was the next move, in other words? 

‘‘A. In the first place, | wanted to have my at- 
torney present; and since he wasn’t able to attend 
that meeting, and there was an entirely new and 
different angle thrown upon the picture from the 
time Tsang discussed it with me before we came here, 
T wanted to think the thing over and discuss it with 
my attorney; and I did not certainly want to sign 
anything unless I knew what I was signing; and my 
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impression was that since Tsang had a contract of 
employment, that I would receive a similiar arrange- 
7152] 

““@. Well, was anything said by anybody at the 
January 20th meeting that you were to have a con- 


ment and 


tract, or was that your impression only? Let me 
withdraw that question.”’ 


Mr. Karesh: Go on. | 

Mr. Hatch: There is a colloquy between counsel. 

Mr. Karesh: I am not interested in the colloquy. 

My. Hatch: I will turn to page 48, line 22 and 
read : 

‘“@. Coming back to the next meeting on January 
24th, do you or do you not recall in your presence, 
your attorney, Mr. Romer, saying that—or discuss- 
ing the desirability on vour part of having a contract 
in writing ? 

‘fA. IL wouldn’t put it that way, because, both Mr. 
Romer and I were—we were both of the impression 
that we came here on the 24th for the purpose of dis- 
cussing the contract of employment. 

‘*@. When you came on the 24th and before you 
came into the meeting, what was your idea as to the 
duration to be specified in any contract ? 

‘“A. As I told you before, I expected to have a 
contract for the same period of time as Mr. Tsang 
did. 

““Q. You say that was vour expectation. Now, it 
was based solely upon your conclusions and not upon 
anvthing that was said by anybody present? 

‘A. Absolutely not. My own conclusion. 
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“Q. And there was nothing said by anybody that 
you were to [153] have a contract the same as 
Tsang’s ? 

‘CA. No, as I told you, it was just the impression 
that [ had. 

“@. Do you remember at the second meeting, the 
one of January 24th, Mr. Romer, discussing with me 
the purported length of the contract, whether it be 
for the duration of the war or for three years or for 
something else of that sort? 

‘fA. [don’t remember the details of that discus- 
sion. 

‘“@. Alli right. I have one other thing to ask you: 
At any time did you attempt to get a lease to the 
Cathay House from the Chinese people or firm who 
had the lease on the building? Did you attempt to 
get a lease from them, or any of them, in your own 
name for the premises cceupied by the Cathay 
House? A. No, { don’t remember.”’ 


Mr. Karesh: That certainly has nothing to do 
with if, setting a lease. 

Mr. Hatch: It certainly has. I[t as a substantial 
variance in the testimony of this witness. 

Mr. Karesh: I will withdraw the objection. 

Mr. Hatch: He testified vesterday that he did not, 
and away back he did not remember. 

Mr. Karesh: He did not say that. 

Mr. Hatch: That is all for the deposition, your 
Honor. I have no further questions. [154] 
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Further Recross-Examination 
By Mr. Karesh: ; 

Q. At the time you made that statement in 
answer to Mr. Hatch’s question at the deposition 
about you didn’t remember, can you explain why 
you didn’t remember ? 

A. There were several reasons for that. As I 
recall, | never had any experience in litigation hbe- 
fore. My attorney had informed me previously 
that this was more or less a fishing expedition on 
Mr. Hatch’s part, and he said, ‘‘ Well, you don’t 
have to answer anything if you don’t want to.” I 
did not put importance on the deposition, therefore 
when the second one was taken I probably didn’t 
remember a lot of things I did not want to remein- 
ber. Might I explain the memorandum ? 

Q. Go ahead. 

A. That memorandum was for the sole purpose 
of informing Mr. Romer of what had happened, and 
that did not happen at that meeting. Mr. Hatch’s 
questions were so involved and going from one point 
to another he had me all confused, I didn’t know 
really what it was about. 

Q. Isn’t the reason you did not put down about 
the release because that had been already indicated 
to Mr. Romer ? 

A. That is right, that it was foremost in my 
mind. I knew I might have to go into court some 
day and I felt that I would tell my story in court 
then. I didn’t know what a deposition was, frankly, 
I did not place any importance on it. 
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Q. Isn’t it true that your understanding about 
the contract [155] was that vou were to receive a 
contract if there was to be a release granted by you? 

A. That is what I understood. 

Q. Otherwise, you were willing to go to work 
without a contract 1f no conditions were imposed 
upon you, isn’t that right? 

A. That is right. In fact, Mr. Romer told us 
at the January 24th meeting, he said, ‘‘Let us not 
have anybody sign any release.’’ 

Mr. Hatch: This is something that transpired 
between Myr. Romer and someone else? 

A. They were having a discussion. 

Phe Court: Where? 

A. At Mr, Hatch’s office. 

Mr. Hatch: Was that in the presence and hear- 
ing of Mr. Hatch? oe VCs, 

The Court: You may relate it. 

A. Mr. Romer suggested at the January 24th 
meeting that I go back to work without signing or 
receiving any papers or anything of the sort, and 
f do not think it was agreed to. 

Mr. Karesh: This is probably rebuttal but I 
could recall Mr. Kan a little out of order. 

The Court: Before you go forward, get through 
with this witness. 

Mr. Karesh: I will call him back in rebuttal. 

The Court: I will try to dispose of this case as 
best I can. 


Mr. Hatch: I have one further matter to tes- 
tify to. [156] 
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The Witness: I wish to further testify there was 
no discussion at either of the meetings of January 20 
or 24 about the necessity of Mr. Kan transferring 
his stock interest to his wife. I am certain of that 
because the corporation was not involved in the sub- 
jects under discussion; it was not operating the 
business. So far as assigning his interest in the 
partnership to his wife or to us it was unnecessary, 
the rule of law being that a limited partner may 
participate in the operation of the business, but if 
he does do so he exposes himself to the same lability 
as the general partner. There is no inhibition 
against it, therefore there would be no different set 
up. That is the direct examination. 


Cross-Examination 
By Mr. Karesh: 

Q. Now, Mr. Hatch, isn’t it true that Mr. Tsang 
would have to hire Mr. Kan? 

A. What do you mean? 

@. You advised him that he did not have to, 
didn’t you? 

A. That bears absolutely no resemblance to the 
fact. I advised Mr. Tsang and Mr. Kan to go back 
and take a trial and try to get along, and undoubt- 
edly they would have done so had there not been a 
misunderstanding between the parties. If you want 
me to explain I will; other than that I will leave it 
to argument. I thought they were both high class 
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and intelligent persons, and there was no reason why 
they could not get along, [157] and I not being much 
older than either of them, I still took a paternal 
viewpoint in discussing it with them, and I still 
think that was right, that they should forget these 
clashes and quarrels of partners and they could have 
gohe on and made a lot of money, and could have 
worked it out, but that was not what happened, and 
it was not because of my advice or Mr. Tsang’s 
advice that it did not happen. 

Q. Now, Mr. Hatch, you spoke of some writing 
that you wanted Mr. Kan to sign, some release; what 
kind of writing was it that you wanted him to sign? 

A. I tried to describe it before; it was merely 
something in writing In an informal fashion that 
the parties would agree to let bygones by bygones. 
~ Q. Did you want Mr. Tsang to sign it too? 

A. Yes, it was a mutual release as previously 
mentioned. 

Q. Did you have the memoranduin prepared 
when you asked them to sign it? A. No. 

@. But it was in the nature of a mutual release? 

A. It was in the nature of a release of any claims 
actual or fancied; each one assured me that he had 
no claims against the other. And I figured by doing 
this that they would not bring up their past un- 
pleasantness. 

Q. One of the features of the release was that 
Myr. Kan was to OK the transfer of the corporation 
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to the partnership, was it not? That was one of 
the features was it not? [158] 

A. No, definitely not. 

Q. What did you mean by suggesting bygones be 
bygones ? 

A. As I tried to explain it to these gentlemen at 
the meeting of January 20, where there was not any 
legal basis involved, Kan had started and promoted 
the business; he considered himself to be the father 
of the organization. However due to some business 
difficulties they had reached a point where he 
realized he was in a minority position; he no longer 
had control of the business. He had publicized him- 
self among the Chinese section and throughout the 
city that he was the Cathay House, and it was very 
natural that he should feel unhappy where he was 
not the main man of the Cathay House. 

Q. That happened, that he was not the main 
man, because they went into the bankruptcy court? 

A. Quite the contrary. 

The Court: Financial interest. 

A. Financial interest. The one thing was when 
they were getting behind and it needed money to 
meet the payroll and pay the bills and pay the rent— 
they were in arreas in the rent for many months; 
and when times were bad Mr. sang was the one 
that came forward and put the money to carry it 
along. Hither Mr. Kan could not or would not, £ 
don’t know, it doesn’t make any difference. The 
result was that from a major position Kan was in 
an inferior position to the majority stockholders and 


210 Hrnest Tsang vs. 


(Testimony of Robert E. Hatch.) j 

it was difficult for him to divoree that high senti- 
ment from a practical viewpoint based upon his legal 
position. [159] And it was my opinion that that 
alone was what caused the friction between these 
gentlemen. I don’t think there was anything 
radically wrong with either, but Kan could not 
adjust himself to his new position, and as a result 
there had been bitterness and hostility develop be- 
tween these two men who were confined to the one 
room in a restaurant. That was all reviewed with 
Kan when he came back and was in my office, and 
I said if you try to get along you can only do it by 
forgetting what has gone on in the past, and to be 
sure that that is firmly impressed in your mind [ 
suggest that you write out a little memorandum and 
each of you sign it and forget everything which 
previously happened. 

@. (By Mr. Karesh): Mr. Hatch, why was it 
that you asked him to sign something ? 

A. It was just a suggestion. 

Q. Why did you ask him to sign a document 
letting bygones by bygones if it was not a release of 
all claims? A. I gave you my best answer. 

The Court: Ft would be well for the court to 
inquire at this time, what claims have you in mind. 

Mr. Karesh: My. Kan was to waive all his nights? 

The Court: What were his rights. 

Mr. Karesh: One would be a right to have his old 
employment. 

The Court: That was not discussed. 
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Mr. Kavesh: Whether it was discussed or not his 
signature [160] on a release would have had the 
effect of tolling his rights under the Selective 
Service Act. 

itieseoumt: i am not sure about thar 

Mr. Karesh: To ask a man to sign a release and 
waive his rights under the Selective Service? 

The Court: Under the circumstances the impor- 
tant thing to keep in mind the conduct of the parties 
and their actions, and as far as the testimony dis- 
closes there was not anything disclosed in relation 
to the release. 

Mr. Karesh: That is the conflict. 

The Court: I have in mind only what the testi- 
mony discloses. However, proceed. 

The Witness: I would like to complete my last 
answer. There was some discussion. Had there 
been any claim brought to my attention that Kan 
had a right under the Selective Service Act the 
whole thing would have been approached frcm a 
different standpoint. I did not know of it; I don’t 
think Mr. Kan did; if he did he never communicated 
it tous. The first I knew there was any possibility 
of such a right was when they filed the cross-com- 
plaint in the state court before Judge Deasy and 
asserted rights under the Selective Service Act. I 
had never heard of it before. JT had asked Mr. Kan 
if he had any claim and he said no. If he had told 
me he had that would have covered that. 

The Court: When was the suit filed in the Su- 
perior Court by Mr. Tsang? [161] 
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A. I can give you the exact date. The complaint 
is there as an exhibit. It was filed October 21, 1944. 

Q. (By Mr. Karesh): Is it your testimony that 
you had no knowledge of Mr. Kan’s claim under his 
Selective Service rights prior to the filing of that 
suit ? 

A. The meeting was in January; that would be 
approximately correct. If there was anything in- 
tervening it was only the discussion { had with you 
and I don’t know when that was. 

Q. Didn’t we make a demand upon you or re- 
quest upon you to have Mr. Tsang rehire Mr. Kan 
under the Selective Service Act, and didn’t you 
write us a letter, which is dated March 27, 1944? 
This is six months prior to October. A. Yes. 

Q. That is your letter to me, isn’t it, Mr. Hatch? 

A. This is my letter to Mr. Karesh; it is dated 
March 27, 1944. I still testify that it was during the 
period, without knowing the exact date, but after 
the time of the meeting of January 20, that I first 
heard that there was a possible Selective Service 
federal statute; whether it was from reading your 
letter to me or the complaint that was filed by Mr. 
Romer, which were not far apart, I would not be 
able to say at this time. 

The Court: Read the letter. 

Mr. Karesh: I would like to offer the letter in 
evidence. It is dated March 27, 1944. [162] 
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‘‘Mr. Joseph Karesh 
Assistant United States Attorney 
Postoffice Building 
San Francisco 
Dear Sir: 
Re John Kan 

‘‘T agreed to endeavor to communicate to you 
the decision of my client on this matter on or 
before this date. As I told you, we have filed 
a proceeding under 2084 of the California Code 
of Civil Procedure, to perpetuate the testimony 
of Mr. Kan. The court has set that matter for 
two p.m. on Mareh 31, 1944. 

‘‘It is our intention to examine him at length 
at that time in reference to any claims that Mr. 
Tsang or the corporation made any agreement 
or commitment to Mr. Kan, and if so, the pre- 
cise nature thereof. 

‘‘In the meantime I do not see how we can 
intelligently take a definite position in regard 
to the claims of Mr. Kan, which so far ave quite 
uncertain. Only tentatively can I say that we 
dispute there was any agreement to take him 
back, but none the less we did offer him a suit- 
able position and he has failed to accept it. As 
previously explained to you, there are many 
features connected with the transaction that 
make it impractical and unwise to reemploy the 
gentleman, regardless of which a bona fide offer 
to take him back was made. Beyond ail this, 
the reemployment of him at any such figure as 
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he mentioned is uneconomical for there is no 
need of anyone at such a salary. [163] 

‘Tn summary we do not feel that we are able 
to give you a complete and definite answer at 
this moment, but will be immediately upon the 
completion of his deposition. We would also 
be happy to supply you with a copy of the same, 
should you so desire. 

Respectfully yours, 
ROBERT E. HATCH.” 
(The letter is marked Plaintiff’s Exhibit 7.) 


The Court: What in that letter has any relation 
to the subject matter ? 

Mr. Karesh: That he was in communication with 
the United States Attorney's office with respect to 
the claim of Mr. Kan under the Selective Service 
Act. 

The Court: I mean the subject matter dealt with 
there. You were inquiring about his knowledge. 

Mr. Karesh: He says that up to October, 1944, 
when this suit was filed in the Superior Court of the 
City and County of San Francisco, he had no know!l- 
edge of Mr. Kan having any rights wnder the Selec- 
tive Service Act. This is correspondence that he 
had with the United States Attorney’s office. I will 
offer more letters that show that he had communi- 
cation with the United States Attorney’s office in 
regard to this matter. 

Q. Are these your communications to this office 
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dated March 31, April 7, March 21, 1944, April 14, 
1944, and April 20, 1944? A. Yes. [164] 

Q. These are in relation to negotiations between 
yourself and our office arising under the Selective 
Service Act? A. That is correct. 

Mr. Karesh: I would like to offer in evidence 
only one of these letters, the letter of April 20, 1944, 
to show that this man was refused employment. 

Q. You wrote this letter to us, didn’t you? 

A. It does not bear my signature but I am sure 
it was written by me. 

Mr. Karesh: It is on the letterhead of Robert E. 
Hatch. We will offei it in evidence and I would like 
to read it. 

‘* April 20, 1944. 
‘*Hon. Joseph Karesh, 
Asst. U. 8S. Attorney 
Postoffice Bldg. 
San Francisco 
Dear Sir: 

By this time you no doubt have received the 
copy of Mr. Kan’s deposition. You will note 
that he has refused to answer all pertinent 
questions. 

My clients have given this matter consider- 
able thought and take the position that they are 
under no obligation to Mr. Kan. Without 
attempting to specify all of their reasons, the 
following can be enumerated. 

1. There was no contract of employment. 
Kan was an employee whose employment was 
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subject to termination at the pleasure of his 
employer, without explanation. Were he re- 
employed [165] it obviously would be on the 
same basis, and if discharged within an hour 
after his reemployment he would have no 
complaint. 

2. There is no opening for him, and the 
business does not justify the employment of a 
person at anywheres near the figure he has 
demanded. 

3. His refusal to answer these questions to- 
gether with his previous manifestations, con- 
firms the belief that Mr. Kan could not and 
would not be a suitable employee but rather that 
his presence and activities at the Cathay House 
would be inimical to the interests of the em- 
ployer. You will please understand that over 
a period of years there was a great deal of 
friction, the attitude and acts of Mr. Kan were 
highly objectionable to the others, and that this 
has all been eliminated by the withdrawal of 
Mr. Kan. 

In our opinion, it would be unconscionable 
to force this gentleman upon the firm as an 
employee, something that would have no chance 
of working out and would result to the preju- 
dice of Mr. Kan as well as the others interested 
in the success of this enterprise. 

Respectfully, 


ROBERT E. HATCH. 
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PS. In addition to the foregoing, an offer of 
reemployment actually was made to Mr. Kan, 
which he declined because they would not give 
him a written guaranty of its continuance for 
the duration of the war.” 


(The letter is marked Plaintiff’s Exhibit 8.) 


Q. (By Mr. Karesh): You say that there was 
a great deal of friction between Mr. Kan and Mr. 
Tsang prior to the entrance of Mr. Kan into the 
service. 

A. Isay I was told that by Mr. Tsang; in fact it 
came to me as a great surprise because all the time 
IT had been around the Cathay House as a patron 
they seemed to be very friendly. It was a good act 
apparently. It was quite a shock to me when Mr. 
Tsang came and said Mr. Kan wants to come back 
and [ am afraid to take him in; that is the first 
time I knew there had been anv friction. 

Q. You never personally witnessed any friction 
or any words between Mr. Kan and Mr. Tsang, did 
you? At this meeting in your office was there any 
friction? 

A. Let me answer that this way if I may; none 
before Kan went in the army; none upon the two 
occasions in my office. In the first meeting they were 
friendly and in the second meeting there was no 
conversation between the two. The meeting only 
lasted a few minutes. Mv knowledge of their un- 
friendliness comes from what J] learned from Mr. 
Tsang and from a little talk about this oun incident. 
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Q. The answer is not responsive. I asked you 
whether or not there was any friction in your office? 

The Court: Let bim answer. 

A. The manner in which Mr. Kan proceeded 
after he was offered the job [167] 

Mr. Karesh: I will ask that that be stricken; he 
was never offered a job back. 

The Court: He said under oath that he was. 

A. Additionally the minutes of the corporation, 
which came to my attention literally shows that 
there was unbelieveable turmoil between the par- 
ties; there were cat and dog fights. I didn’t know 
but I heard of it later. 

Q. (By Mr. Karesh): Do you recognize Mr. 
Tsang’s handwriting on this picture? 

A. That is Mr. Tsang’s and his dog. Jt is ad- 
dressed “‘’o Auntie Helen and Uncle Jchnny. Sin- 
cerely Laddie, age 2 months.”’ 

Q. Do you know to who he is referring by 
‘‘Auntie Helen and Uncle Joinny’’? 

{ should say Auntie Helen to be Mrs. Kan. 
And Unele Johnny? 

i would presume that to be John Kan. 
What is the date on that? 

May 4, 1948, before he went into the service. 
Does that reflect any ill feeling? 

It certainly does not. 

ie Karesh: I will offer the picture in evidence. 

A. I will go a lot farther and that while I do 
not want to extol Mr. Tsang’s qualities, 1 must say 
he has made a most extraordinary effort to get 
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along with Mr. Kan despite the way that Mr. Kan 
treated him. [168] 

Q. Asa matter of fact you know that Mr. Tsang 
was interested in throwing Mr. Kan out of the busi- 
ness because he was jealous of him? 

A. That hears no resemblance to the truth. As 
a matter of fact when Mr. T’sang controlled the com- 
pany and after Mr. Kan had tried to throw him out, 
Mr. Tsang permitted Mr. Kan to remain until he 
went into the serivce. And when he went into the 
service he personallv undertook to take care of her 
by employing Mrs. Kan and increasing her wages. 

Q. How much? 

A. I don’t recall but I know she did get more 
than she did before, and he looked after his inter- 
est, kept the business up and when Kan came back, 
despite the fact that he had had all of this trouble 
with him he was willing to take him back and give 
him a chance. 

Mr. Karesh: { will ask that the picture be re- 
ceived in evidence. 

The Court: Jt may be admitted and marked. 

(The picture is marked Plaintiff’s Ex- 
lawlldying 315 

Q. (By Mr. Karesh): Isn't it true that Mr. 
Tsang and his people put up $5300 to aequire the 
stock? 

A. That is my understanding. 

Q. Asa result of that $5300 Tsang has profited 
some $150,000 2? 
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A. Well, I would not think the figures run that 
high. Whatever profit there was inured proportion- 
ately to Mr. Kan and Mr. Tsang in proportion to 
the amount of their investments. [169] 

Q. Isn’t it true that it was the personality of 
Mr. Kan that built up the business? 

A. Well, Mr. Kan and several others; not ex- 
actly Ma. Kan. What really built up the business 
was the war coming along. 

Q. [ts it your testimony that the business lost 
money the first year that Mr. Tsang was in the 
business ? 

A. I don’t think I have very definite informa- 
tion—I never had occasion to examine it. I only 
took their statements on that. I believe that proba- 
bly the first year, being a new affair, a novel enter- 
prise, like a race track it had a big day on opening 
day and a bad day the second day. i think that 
after the novelty wore off the business deteriorated 
for a period of time. 

Q. Isn’t it true, and I show you the minutes of 
a stockholders’ mecting that the first year they de- 
elared a dividend of 30e on the stock? 

A. IT have no information on that. 

Mr. Karesh: That is all. 

The Court: It is now time for adjournment. 

(Thereupon an adjournment was taken until 
tomorrow, September 12, 1947, at 10 a.m.) 
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ERNEST TSANG 
Direct Examination 
(Resumed ) 
By Mr. Hatch: 

Q. Mr. Tsang, at the time that Mr. Kan went 
into the army what salary were you drawing? 

A. $500 a month. 

Q. Sometime shortly thereafter that was raised 
to $750 a month? A. That is correct. 

Q. ‘Tell us how that came about? 

A. The increase in my salary came about after 
we changed from the corporation to a partnership. 
At a meeting of all stockholders who were then in 
San Francisco, the change over was discussed and 
the matter of what I had to do, and Mr. George 
Chew who was then a stockholder suggested that 
inasmuch as I was doing my own work and the 
work that John Kan had been doing, he suggested 
that I also take his salary of $500; I did not want 
to do that. So I was given $750 instead of $500. 

Q. That is the manner in which you were raised 
to $7502 A. That is correct. | 

Q. You took on an additional job on the floor 
as assistant head waiter to do that part of the work 
which Mr. Kan had been doing previously ? 

nee Yes, Wie want. 

Q. In part? A. Yes. [171] 

Q. There were other duties of Mr. Kan that you 
performed; in other words the work that you took 
over, was that one part of the work that Mr. Kan 
had been doing? 
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A. That was part of the work that he had been 
doing. 

Q. i don’t know whether this is particularly ma- 
terial but inasmuch as it has been brought up, was 
Mrs. Kan working at the restaurant before Kan 
went into the service? A. She was. 

Q. What was her work? 

A. She helped seat the customers and when we 
had a waiting list she took the names of those cus- 
tomers and they would be called in turn. 

Q. You did not serve breakfast ? 

A. We did not serve breakfast. 


Q. Just two meals a day? AD ee 
@. She just worked at the time of those two 
meals ? A. "That is correct. 


@. What was she receiving in salary before Mr. 
Kan left? 

A. I think she was receiving in the neighbor- 
hood of $65 a month for several hours work in the 
evening. 

@. And as soon as Mr. Kan went into service 
what did you do about her wages? 

A. Her salary was then increased to $175 a 
month. 

Q. She did the same work that she had done 
before for $65? [172] 

A. That is correct. 

Q. Was that in view of the fact that Mr. Kan 
was in the service and his income was reduced ? 

A. That was what I had in mind. 
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Q. You were the one that raised her ee 
ie iat 1s correct. 
Mr. Hatch: No further questions. 


Cross-Examination 
By Mr. Karesh: 
Q. Mr. Tsang, it was Mr. Kan who got you into 
the business of the Cathay House? 
A. He was the one I spoke to when TF came up 
to the Cathay House. 

Q. You say it was Mi. Kan who spoke to you. 
Did you seek out Mr. Kan or did he seek you out? 
A. One of the partners had sought me out. 

@. Who was he? 

A. His name was Ben, he sought me out. 

Q. I am talking about Kan. Did he seek you 
out ? A. No. | 

Q. You went up to see Mr. Kan at the Cathay 


House? A, "That is right. 
Q. With respect to buying an interest in the 
business, 1s that right? A. Yes. 


@. What did you tell Mr. Kan. 

A. Well, I think it was in the afternoon we had 
a talk, I don’t remember what it was and I said 
I was willing to invest in the [173] firm. 

Q. You did not say vou were willing to invest, 
you said you wanted to invest, didn’t vou? 

A. No, because it was a few weeks before I even 
decided to invest, after auditing the books; I didn’t 
want to invest before I did that. 
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Q. You were an interpreter with the govern- 
ment? 

A. I was both an interpreter and senior clerk. 

Q. How much money did you invest in this busi- 
ness ? A. I think it was $2,000. 

Q. $2,000? 

A. Let me think a minute. I don’t recall the 
exact amount. 

@. [ think somebody said $5,000. 

Mr. Hatch: That was over a period of time? 

A. I think it was $2,000. 

Q. (By Mr. Karesh): What did you get for 


the $2,000? A. Two thousand shares of stock. 
Q. Did you go to work for the company then? 
A. Yes, I did. 
Q. What was your salary? 
A. $50 a month. 
Q. What was Mr. Kan’s salary? 
A. Iam not sure; I think it was $125. 
Q. What were your duties in relation to Mr 


Kan’s? 

A. I worked on the floor seating people. 

@. How many hours of the day were you there? 

A. {n the beginning I worked from five until 
closing time; at [174] that time we were open until 
two o’clock. 

Q. How long did you get $50 a month? 

A. I received $50 a month up until a month less 
than T left my employment. 

Q. Then what salary did you receive? 
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A. I think I was raised to a par with Mr. Kan, 
as I reeall. 

Q. Who suggested that your salary be raised to 


the same as Mr. Kan’s? A. I don’t recall. 
Q. It was Mr. Kan that got your salary in- 
ereased, wasn’t it? A. I don’t think so. 
Q. Who was it? 
A. I don’t reeall who it was but it was not him. 
Q. Are you sure it was not Mr. Kan? 
A. I think it was not. 
Q. On what do you base that? 
A. Because at that time there was a lot of trou- 


ble between the partners in the firm at that time, 
and the matter of hours and work done on the prem- 
ises by various people was discussed and the matter 
of my salary came up, and that is all I reeall 
about it. 

Q. Mr. Kan never opposed vour raise in salary, 
did he? A. I don’t recall that he did. | 

Q. When was your next increase in salary? 

A. I think it was some time after that that both 
Myr. Kan and J [175] were increased at the same 
time to $300 a month. 

Q. In other words when you got $300 a month 
Mr. Kan got $300 a month, is that right? 

mA Lhat is tieht, 

Q. You never had anv restaurant experience 
prior to your going into the Cathay House, did you? 

A. Oh, yes, quite a few years. 

Q. Where? 

A. I don’t know as I recall the number of the 


226 Ernest Tsang vs. 


(Testimony of Ernest Tsang.) 

building they were in business many years ago but 
I helped establish a restaurant. 

. Q. How long ago was that prior to your buying 
in the. Cathay House? 

A. Well, [ would say 16 or 18 years ago. 

@. It was 16 or 18 years prior to your entrance 
into the business; you had had no experience in the 
business during that time? 

A. Oh, yes; cooking was always my hobby. 

Q. But you were not in a restaurant? 

A. Not during the years I was with the Immi- 
gration. 

Q. You got $300 a month and Kan got $300 a 
month. When was the next raise? 

A. 1 don’t remember when, but both cf us were 
mereased to $500. 

Q. A month? A. Yes, a month. 

Q. So you were in there for a few months and 
got $50 a month, then vou got $125, and both of 
you went to $300 and both went up to $500? [176] 

A. ‘That is correct; the difference in our salaries 
in the beginning was called to the attention of the 
stockholders because at that time I had $2,000 in- 
vested in contrast to Mr. Kan’s $1,000. 

Q. Of course Mr. Kan had started the business. 

A. I do not dispute that. 

Q. You were saying something about a stock- 
holders meeting. 

A. Yes; TI recall that I mentioned the disparity 
between our salaries, and added to my investment 
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in the firm, I thought I was entitled to a larger 
ae taut: 

Q. Then you got it? 

A. Yes, I got it, but not because any of the stock- 
holders or Mr. Kan wanted to give it to me, because 
at no time did I get anything from him or from 
any of the partners unless I fought for it, because 
when I went in the firm every one was there before 
I arrived. 

Q. Well, you got your $300 a month. 

EL pot it, 

Q. You got your $500 a month? 

A. I certainly did. 

Q. You got vour $750 a month, didn’t you? 

JN 7 GES: 

Q. You got the business transferred from a cor- 
poration to a partnership when Mr. Kan was in 
the army? 

A. That is right, for the advantage of all con- 
cerned. [177] 

@. Didn’t Mrs. Kan tell you her husband was 
in the service and would you not wait until he came 
back so that he could discuss the matter of the 
transfer from the corporation to the partnership. 

A. There was no mention of Mi. Kan ever com- 
ing back by Mrs. Kan. 

Q. Tell us what you said to Mrs. Kan about the 
transfer of the corporation to the pa and 
what she said to you? 

A. T explained to Mrs. Kan that the transfer 
was made solely for the purpose of saving money 
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for the firm, and she informed me that Mr. Kan had 
told her not to sign any papers unless he was pres- 
ent or his attorney, Mr. Romer, had first perused 
the papers, and in the alternative was, in the ab- 
sence of Mr. Kan, to have his attorneys go over 
the papers, which was done. 

Q. Don’t you know Mr. Romer had advised Mrs. 
Tsang not to sign the papers until her husband came 
back ? A. JI did not. 

@. It is your testimony that Mrs. Kan never told 
you at any time to wait if possible until her husband 
came back? 

A. To my recollection she did not. 

Q. But you are not positive, are you? 

A. ¥ am fairly positive. 

Q. Your testimony is Mrs. Kan never told you 
to wait until her husband came back? 

The Court: Doesn’t the record disclose that she 
got the advice of counsel? [178] — 

Mr. Karesh: But if your Honor please, might 
I recall this is where a woman asks 

The Court: I am not concerned about that. I 
want to get what the record discloses. Did she have 
legal advice before the transfer was made? 

Mr. Karesh: If your Honor please, where a 
woman asks 

The Court: JI am not asking that. I am asking 
does the record disclose she had legal advice before 
the transfer was made. 

Mr. Karesh: She had legal advice. 
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The Court: That is all I wanted to know. Pro- 
cect. 

Mr. Karesh: I am entitled to ask him now—— 

The Court: You are entitled to ask him what 
the record disclosed at that time. 

Mr. Karesh: J did not say she had not legal 
advice. 

The Court: Who was her attorney? 

Mr. Karesh: Mr. Romer. 

The Court: Proceed with the case. 

Mr. Karesh: Might I respectfully ask the ques- 
tion again as to whether Mis. Kan did not ask you 
to wait until her husband came back from the 
service. 

A. I don’t recall that she ever did ask me to 
wait. 

Q. Then did all of the stockholders vote you 
$750 a month? 

A. With the exception of Mrs. Kan. 

Q. Who was present at that meeting when you 
were voted the $750 a month? [179] 

A. Mr. Philip Fong—— 

Q. Your friend? 

A. He is now my friend. Fred Leong, Mrs. Kan, 
George Chew, George Chin; all the stockholders 
with the exception of Mr. Kan. 

Q. Did Mrs. Kan oppose your raise? 

A. She did not oppose it but she informed me 
that inasmuch as her husband was not here she 
thought it would be better if she did not because 
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there were already enough signatures to effect my 
increase in salary. 
Q. Of course you had control of the stock at that 
time any way, didn’t you? 
A. I did, but at no time did I exercise it. 
Mr. Hatch: So that there will be no mstake 
about it this is a partnership, net a corporation. 
Mr. Karesh: I mean a controlling interest. 
Mr. Hatch: That would be argumentative. 
Q. (By My. Karesh): How many shares did 
you have, that is of record? 
Mr. Hatch: He had more than one half of the 
partnership interest. 
Q. (By Mr. Karesh): What about Mr. Yuke? 
A. Yuke had 100 shares assigned to him; dur- 
ing the time the business was incorporated I as- 
signed the stock to him so that he would have 
enough to be a director on the board. 
Q. In other words that was vour stock that you 
gave him? [180] 
I assigned it over to him. 
Without any consideration at all? 
You mean any cash consideration ? 
Yes. A. That is correct. 
What about Mrs. Lorene Carter? 
The same situation existed there. 
You gave her 100 shares? 
A. J did not give her any shares. As a matter 
of record it is mine. 


OPOOPS Pp 


Q@. You mean they were dummies for vou? 
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A. I would not call them dummies, but we still 
had to get enough directors. 

Q. Didn’t you have enough directors for the 
board? A. No. 

Q. Did you put them on so that you could vote 
Mi. Kan out of the business? 

A. ‘That was not the case when I could have 
voted Mi. Kan out of the business; with those two 
persons holding stock in the names, and I did not 
vote him out. 

Q. Who signed the contract of employment at 
$750 a month? 

A. Those that I have just mentioned. 

Q. Tell me how much did you invest in this 
business ? A. A total of $5500. 

@. How much have you taken out? 

A. I have taken out quite a bit. [181] 

Q. How much? 

A. I don’t recall; over all these years I don’t 
recall how much. I took it out in proportion to my 
investment. 

Q. I did not ask you that. I am asking how 
much you took out of that business ? 

Mr. Hatch: That is immaterial. It has nothing 
to do with the ease. 

The Court: The objection is sustained. 

Q. (By Mr. Karesh): How often did the part- 
ners meet? 

A. You are referring to the partnership ? 

Q. The partners of the partnership? 
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A. I don’t think we had any regular schedule 
of meeting. 

Q. In fact you hardly met at all; you just run 
the whole business, didn’t you? 

A. That 196 ecornect, 

Q. Tell me, you and Mr. Kan were very friendly 
before he went into the service, weren’t you? 

A. I wouldn’t say so. 

Q. What would you say? 

A. I would not say we were friendly except 
on the surface. 

Q. Mr. Kan was very able and held the title of 
general manager of the Cathay House, did he not? 

A. There never was the title of general manager. 

Q. What was he? 

A. The corporation never did accord that title 
nor did the partnership. [182] 

Q. You and he were general co-managers? 

A. J never called him general manager. We 
were co-managers. 

Q. What made you angry at Mr. Kan, what did 
he do prior to going into the service that made you 
angry ? 

A. It got to a point where we were angry at each 
other. 

@. What about this picture that you gave him? 
I want to show it to you. Now on May 4, 1948, you 
were very friendly with him, weren’t vou? You 
gave him this picture? A. Yes. 

Q. Weren’t you friendly then? 

A. On the surface I was. 
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Q. Why didn’t you discharge him? You had 
control of the partnership, why didn’t you dis- 
charge him? : 

A. You want to know why I didn’t discharge 
him? 

@. Yes. 

A. Mr. Kan was in there ahead of me, and I 
had known him for a number of years, and I did 
not want to discharge him because we were living 
in a small community, and [ did not want to dis- 
charge him. 

Q. This picture was just a fake picture? 

A. I would not say it was a fake picture. 

Mr. Karesh: I would hke to show this picture 
to your Honor. 

The Court: I am not interested in the picture. 
This case does not depend on the merits of the pie- 
ture. Proceed with the ease. 

Mr. Karesh: May I make this observation? 

The Court: Proceed and get through with the 
witness. We have spent enough time on this case. 

Mr. Karesh: Your Honor has made the observa- 
tion that you did not consider the picture important. 

The Court: TI do not. 

Mr. Karesh: May I tell you why I consider it 
important ? ; 

The Court: Proceed with your examination. 

Q. (By Mr. Karesh) At the time Mr. Kan 
went into the service vou were very friendlv to him, 
weren’t you? A. No. 


Q. Didn’t you give him a party and didn’t you 
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tell him when he came back from the war every- 
thing would be all right and he would be back on 
his job? Didn’t you tell him that before he went 
into the service? 

A. I don’t recall what I told him, the exact 
words. I gave him a parting gift. 

@. @i hav? 

A. I gave him one of the combat swords. 

Q. Didn't vou tell him everything would be the 
same when he got back? 

A. I told him not to worry. 

Q. You told him not to worry. 

A. Yes, and he had no oceasion to worry. 

Q. At all times when you and Mr. Kan were in 
the place your names were used on the matches and 
on the advertising. 

A. Oh no, not at all times. [184] 

@. Here are some matches; do you recognize 
these. a do: 

Q. Do vou recognize these match boxes? 

Ae cdo: 

Q. They have the names Kan and Tsang on 
them ? 

A. That does not indicate thev were on there 
at all times. 

Q. Even as early as 1941 there was an article 
in the paper mentioning the names of Kan and 
Tsang. Do vou recognize that article? 

A. I recognize that but that does not mean that 
my name was on everything with his at all tines, 
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Q. Would you say the first year vou were in 
business the business lost money ? 

A. That is a broad statement. The first part of 
the first year the firm lost money; when I went in 
the firm I had the biggest investment, and as I re- 
eall the firm was around $15,000 in the hole and the 
last of the first year the firm began making money. 

@. At the end of the first year you were in there 
was a dividend of 30 cents on the dollar. Let me 
show you the records of the stockholders meeting. 
Look at the September 30, 1940, stockholders meet- 
ing and see if vou did not make money that first 
vear and the meeting of September 29, 1941, and 
tell me if vou did not make money? 

A. We made money every vear. [184-a] 

Q. Asa matter of fact you did not put an extra 
$3,000 in there because the business needed money 
but you put it in there because vou wanted to invest 
in the business ? 

A. That is a matter of opinion. 

Q. Why did vou put the extra $3,000 in? 

A. All right, £ will tell you; when I went in the 
firm it was around $15,000 in the hole and the busi- 
ness had proceeded to a point that the Chinese 
merchants in Chinatown refused to sell goods to 
the Cathay House and they even went so far as to 
print bulletins by the Chinese brokers association— 

Q. When was this? 

A. Around the time I went into the firm. This 
association had printed bulletins asking al! mem- 
bers to refrain from selling goods to the Cathay 
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House; I knew of that fact when I went in; I also 
knew the firm was in the hole; but I thought the 
business could be put on a basis favorable to mak- 
ing money; so I went to the secretary of that asso- 
ciation and said to them that I was going into the 
firm, and his reply to that was that is all I want, 
I just want to talk to some one in the firm. At that 
time they were $15,000 in the hole, and 
Q. That is not what [ am speaking about. When 
you invested the $3,000 that was not because the 
firm needed money then but you wanted to buy 
extra shares of stock? 


A. That is not correct. 

Q. Tell us what is correct. [185] 

My. Hatch: At this IT will make an objection 
that this is entirely extraneous to the issues in this 
proceeding and irrelevant. 

The Court: I will sustain the objection. 

Mr. Karesh: At this time I will offer in evidence 
the stockholders meeting of September 30, 1940, 
and the stockholders meeting of September 29, 1941, 
showing profits and dividends. 

The Court: They may be admitted. 

(Stockholders Meeting of September 30, 1940, 
is marked Plaintiff’s Exhibit 10 and Stock- 
holders meeting of September 29, 1941, is 
marked Plaintiff’s Exhibit 11.) 

Q. (By Mr. Karesh): When Mr. Kan came 
back from the service when did you first see him? 

A. I presume the first dav of his return. 

Q. When was that? 
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A. I don’t recall the date; he has stated for the 
record what date it was. I do not remember the 
date. 

Q. Was that the day you went from the Cathay 
House down to Fishermen’s Wharf ? A. No. 

Q. Tell us what happened that first day? 

A. As I stated previously, [ was working at the 
eashier’s desk, because we had no cashier that day, 
and I had no inkling Mr. Kan was returning, and 
all of a sudden he was standing in front of me. [186] 

Q. in uniform? 

A. In unifoim, yes. I sheok hands with him and 
said, ‘‘Glad to see you,’’ or words to that effect. 

@. Were you glad to see him? 

A. Whether I was or not I showed the glad hand 
to him, and he said to me, ‘* How about a job,’’ and 
I said, ‘‘O. K., come back any time you are ready,”’ 
and he looked at me very closely, and pulied out a 
paper which happened to be his discharge, and I 
said, ‘‘ Why didn’t you let me know you were coming 
out or being discharged ?"’ Prior to that I had heard 
rumors that he was coming out but I didn’t know 
that he was. 

Q. So you said you would put him to work? 

A. Yes. 

Q. Why didn’t you put him to work? 

A. He wanted two weeks vacation, which was 
agreeable to me. 

Q. Did you tell him it was agreeable? 

A. Absolutely. 
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Q. Did you tell him to come to work two weeks 
from then? 

A. He said two weeks vacation and I will come 
back to work, and I said ‘‘O. K.’’ 

Q. Then what happened ? 

A. After this two weeks had elapsed—I don’t 
recall whether I saw Mr. Kan during that period 
or not, but at the expiration of two weeks he caine in. 

Q. What did he say? [187] 

A. Isaid, °*Are you ready to go to work?”’ and 
he said *‘Yes, but there are a few things we will 
and he said, 
‘Let us have lunch at Fishermen’s Wharf and take 


) 


have to talk over.’’ I said, ‘* Fine,’ 


matters over.”’ I was agreeable. J don’t recall 
whether it was that day or the following day or 
several days later, we met and had lunch at Fisher- 
men’s Wharf as Mr. Kan described. After lunch I 
asked Mr. Kan what he wanted to talk about, if 
he was ready to come back to work; he told me he 
wanted to talk about salary of $750 a month I was 
getting and thought he was entitled to the same. 

@. What did you say? 

A. I explained to him that I was not empowered 
to raise him to $750 a month; that the raising from 
the $500 to 4750 would have to come from the stock- 
holders; that I was empowered to give him $500 a 
month. That was the gist of the conversation. 

Q. Then what did he say? 

A. He said he wanted $750 a month. 

@. Go on. 
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A. And if I did not give it to him he would see 
that I received a lot of bad publicity. 

Q. What did you say? 

A. Well, I kept myself in check; I did not get 
mad, tried not to anyway. I told him [I was not 
the one in the firm to talk about this, he would have 
to talk to the other partners, and inasmuch as Mr. 
George Chew was the next largest stocknolder that 
he see him. [188] 

Q@. By the way, the company could very well 
have afforded to have given him $750 a month, 
couldn’t 1¢? 

Mr. Hatch: I object to that as immaterial. 

The Court: Objection sustained. 

My. Karesh: Might J say 

The Court: The Court has ruled; what they 
could afford to do is not an issue in this case. 

Mr. Karesh: For the sake of the record, may t 


make my offer of what I am trying to prove. The 
Selective Service Act says that a man is entitled 
to his job 

The Court: I know what the Act savs. Proceed 


with the witness. 

Q. (By Mr. Karesh): Go ahead; what hap- 
pened after that? 

A. I believe the meeting ended at that point. 

Q. Did you take it up with the stockholders 
about raising it up to $750? 

A. I did not because Mr. Chew was in Los An- 
geles and would not be back for several days. 

Q. Did you ever take it up? 
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A. Several days after that Mr. Kan came in 
and saw me again. 

Q. Did you ever take it up with the stockholders 
or shareholders? A. You mean all of them? 

Q. Yes, at a meeting. Did you ever call a meet- 
ing and ask them te consider this matter of $750 
a month? A. I did not. 

Q. Can you explain why you did not? [189] 

A. Because I felt that the man was entitled to 
$500 a month; that is what I was offering him. I 
also told him that he go back to work at $500 a 
month and that it could be decided on later as to 
the $750. 

(). Did you tell him that? A. Yes. 

@. You remember you gave a deposition on the 
With of January, 1945, at Mr. Hatch’s office, 1320 
Mills ‘Tower. A. Yes. 

@. Did you ever say that in your deposition ? 

A. I don’t recall that I was asked that. 

Mr. Hatch: It is not only in the testimony but 
it is in Mr. Kan’s deposition to the same effect. 

Mr. Karesh: What? 

Mr. Hatch: That Mr. Tsang told him to go back 
to work at $500 and they would determine what the 
salary was to be. That is in Mr. Kan’‘s testimony ; 
I read it yesterday. 

Mr. Karesh: Did you read it? 

Mr. Hatch: Yes. I read it yesterday: domou 
want me to read it again? 

Mr. Karesh: Yes. 

The Court: We will take a recess. 
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(After recess. ) 

Mr. Karesh: All right, Mr. Hatch; you said you 
had something to read. 

My. Hatch: This is on page 34 of Mr. Kan’s 
deposition, [190] line 18. These are questions 
by me: 

““Q. Let us put it this way: In the month 
of December of 1943, did you at any time ex- 
press a willingness to return to Cathay House 
and go to work pending a decision as to what 
your rate of pay would be? A. FE gig 

‘*@. You did agree to that? A. Yes. 

‘“*Q@. And who was to make the decision as 
to the rate of pay? 

‘‘A. Mr. Tsang was to see Mr. Chew and 
get his approval. 

‘*@. And did you agree that you would be 
bound by either their decision or that you would 
resolve youl own opinion on the subject? Do 
you understand the question ? 

‘“A. Will you say that again? 

“*Q. Yes. Did you agree that you would 
accept whatever wage they decided you should 
have ? 

‘“@. (By Mr. Ames): In other words, did 
you say so to anybody? 

Mir aiehn: hat is right. 

“A. Yes. Well, here is the way the disens- 
sion went on. As I told you before, we. dis- 
cussed whether the salary would be $500 a month 
or $750 a month; and Mr. T’sang said that he 
would see Mr. Chew about it; and it was my 
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suggestion that I come back to work pending 
their decision as to whether the salary would 
be $500 or $750 a month. 
‘‘Mr. Hatch: The range was between those 
two limits, so far as you were concerned? [191] 
Bt Ae BN eC. 


{ must point out that Kan’s testimony is that he 
made the suggestion that he go back to work and 
abide by the decision as to whether it was to be 
$500 or $750, and that neither My. Chew or Mr. 
Tsang would make any agreement as to more than 
$500 a month. When I indicated that I thought 
that the testimony had already come in on that it 
was in response to a question by Mr. Karesh a few 
minutes ago addressed to M1. Tsang as to whether 
he ever so testified. I have read the deposition of 
Mr. Tsang, and that deposition was taken by Judge 
Ames, and you will find the question where he asked 
for the information which Mr. Karesh wanted to 
knew if Mr. Tsang so testified. 

Mr. iKaresh: And he did not so testify. 

Mr. Hatch: No, he did not so testify; neither 
was he asked any question that would tend to elicit 
that information. 

Mr. Karesh: I will read that into the record. I 
am referring to the deposition of Hrnest Tsang 
taken in the office of Robert Haich, 1320 Mills 
Tower, on the 1lith of January, 1945. I will twn 
now to page 18, line 1. You will concede that this 
is what he said there? 

Mr. Hatch: Yes. 


John Joseph Kan 243 


(Testimony of Ernest Tsang.) 

‘“Q. (By Mr. Karesh): Very well. We will 
have to go into this definitely, then. You had a 
conversation with Kan about December 15, 1943, 
is that right? [192] A. That’s correct. 

“*@. Where did that conversation take place ? 

‘fA. It took place at the restaurant called 
Gishermen’s Grotto. 

‘*Q. Who was present besides you and Kan? 

‘‘A. No one else. 

‘“@. And did Kan at that time demand to 
be restored to his former position ? 

‘‘A. He didn’t demand it. We merely dis- 
eussed it. 

‘“Q. Well—— 

‘‘A. And prior to that—— 

“Q. We won’t quibble with words about it. 
Did he ask then to be restored to his position ? 

“A. I had informed him before that that 
he would be. 

‘*@. Please answer the question. Did he 
ask to be restored to his position in the Cathay 
House ? 

‘‘A. No, he did not. He did not have to. 

“Q. He did not. Well, the answer is no, 


then, is that right? A. That’s correct. 
‘“‘Q@. What is the next date that you have 
there ?’’ 


Preceding this, going back to page 17, it shows 
that Mr. Tsang is a stenographer and had some 
notes. ‘That is correct ? 
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A. That is correct. They were dates of various 
meetings | had with Mr. Kan. 
Mr. Karesh: Continuing on page 18: 
““@. What is the next date that you have 


there ? A. January 2nd, 1944. [193] 
‘“@. And does that refer to a conversation 
with Kan? A. It does. 


‘*@. Where did that conversation take place? 

‘*A. In the office of the Cathay House. 

‘*@. Who was present besides you and Kan? 

‘*A. No one else. 

““@. At that time, did he request to be re- 
stored to his former position ? 

‘‘A. At that time, he—or I will answer the 
question yes; but he. also demanded $750 a 
month salary. 

‘*@. Isee. He asked to be restored on the 
same salary basis that you were getting, is that 
right? A Theis correct 

@. And what was your answer to that? 

‘‘A. I informed him, as [ had on previous 
occasions, that | had no power to grant him 
$750 a month, because that salary was granted 
me by the majority of the stockholders. 

“@. Is that the answer that you gave him 
at that time? Ao iat Sacorrecta. 


Mr. Hatch: We will stipulate that those answers 
were given at that time. 
Q. (By Mr. Karesh): Did you take it up with 
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the other partners at a meeting to see whether he 
would get $750 a month? 

A. I took it up with George Chew. 

Q. Did you take it up with the other members 
of the partnership ? 

A. Not the other members individually. [194] 

Q@. Then when you told him that $750 a month 
could be given only by the action of the other part- 
ners you were not teliing him the truth, were you? 

A. I took it wp with Mr. Chew. 

Q. What about the other partners? Who were 
the other partnexs then ? 

A. Fred Leong, Mr. Chin, Philip Fong, Mrs. 
Kan and partners of record Mrs. Carter and Mr. 
Yuke. 

Q. Did you take it up with Mrs. Carter? 

A. No, it was not necessary. 

@. Why wasn’t it necessary ? 

A. It was not necessary because it was deemed 
her stock was mine. 

Q@. Did you take it up with Mr. Yuke? 

A. I did not take it up with him: I mentioned 
it to him. 

@. Why did you tell Mr. Kan that you would 
have to take it up with the other partners? 

A. I could not give him the increase that he 
wanted unless everyone was in agreement with it. 

Q. What did Mr. Chew say? 

A. Mr. Chew was not in agreement. 

Q. Did you say you were in agreement? 
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A. I had indicated how I felt to Kan right along; 
T could not give him $750. 

Q. You had a right to vote on whether he would 
get a salary of $750? A. I did. [1959 

Q. Did you vote on it? A. I did not. 

Q. Did you tell Mr. Chew that you were for it 
or against it? A. I told him neither way. 

Q. Did Mr. Chew say why he was not in 
agreement ? 

A. Yes; I recall he said that there was no neces- 
sity of two receiving $750 a month, but that he was 
willing that Mr. Kan come back at $500 a month. 

Q. What did you tell Mr. Chew? 

A. £ was in agreement with him and I so com- 
municated to Mr. Kan. 

Q. Calling your attention to the meeting at Mr. 
Hatch’s office where something was said anout a 
release, what was said about a release? 

A. ‘the release was just in the form of an agree- 
ment between the two of us that we would let by- 
gones be bygones and not take up our clashes and 
bickerings. 

®. Wouldn’t a word between you be enough ? 

A. In my opinion my word would have been 
enough. 

Q. What about Mr. Kan’s word ? 

A. I wanted to get something in writing. 

Q. Just precisely what did you want him to 
write ? 

A. It was not my suggestion that the release be 
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drawn up. I brought the matter to Mr. Hatch and 
he suggested that such a release be drawn up. 

Q. You mean he was your lawyer or he was gomg 
to be the arbitrater? [196] 

A. No. I frequently consulted him previously 
about the Cathay House and I went to Mr. Hatch. 

Q. I want to know what the release was? 

A. Nothing was drawn up. I left it to Mr. Hatch. 

Q. You were there when Mr. Hatch talked about 
bygones, letting bygones be bygones. 

A. Yes, along those lines. it never reached a 
point where it was drawn up. 

@. You testified on direct examination that you 
always were willing to give Mr. Kan his job back. 

A. I have been. 

Q. Up to what point have vou been? 

A. Up to the point of the gun incident. 

Q. What was the date of the alleged incident 
with the gun? 

A. The incident of the gun occurred around the 
early part of December, 1943, shortly after he re- 
turned from the Army. 

@. Then in December, 1943, you were not going 
to give him his job back ? 

Mr. Hatch: That is objected to as being imma- 
terial, irrelevant and incompetent. 

The Court: He may answer. 

A. It was not until January, at the meeting in 
Mr. Hatch’s office, that I did not want to give him 
back his job, but up to the time of the gun ineident 
I was still willing to give him back his job if 
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Mr. Hatch could proceed along lines to bring us 
into harmony. [197] 

Q. Then there were no conditicms attached ? 

A. They were conditions of my own. 

@. It was at that time that you resolved you 
were never going to give him the job back? 

A. I did not resolve not to give him his job back. 

The Court: Is that all with this witness? 

Mr. Karesh: That is all. 


Redirect Examination 
By Mr. Hatch: 


@. When you made an additional investment in 
the Cathay House, that is after the initial invest- 
ment of $2,000, was Ma. Kan given the same oppor- 
tunity to come in and make an additional invest- 
ment? A. Oh, yes, he was. 

Q. Did you have any idea whatsoever at the time 
the transfer was made from the corporation to the 
partnership and the partnershrp articles were signed 
that Mr. Kan had any expectation of returning ? 

A. None whatsoever. 

Q@. Was it your understanding that he had en- 
listed for the duration of the war? 

A. That was my understanding. 

@. And the war was not over at that time? 

A. That is correct. 

Q. As far as you knew he might or might not 
ever come back? A. That is correct. 

Q. When it would be you had no idea? 

A. That is correct. 
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Mr. Hatch: No further questions. 

The Court: Step down. [198] 

Mr, Karesh: I will recall Mrs. Kan. 

Mr. Hatch: Is this rebuttal? 

Mr. Karesh: Yes. 

Mr. Hatch: Before the defense closes | wish to 
add that the judgment in the State Court we have 
referred to already has become final, and I do not 
have a certified copy of the remittitur. I trust that 
Mr. Karesh will stipulate that the judgment of 
Judge Deasy was atfiimed by the District Court of 
Appeal and that the remittitur was filed more than 
sixty days ago. That stipulation I request without 
prejudice to his objection that #« is immaterial, 
irrelevant and incompetent. 

Mr. Karesh: So stipulated. 

The Court: Let the record so show. 
Mr. Hatch: ‘The defense rests. 


HELEN KAN 


recalled on behalf of petitioner in rebuttal; previ- 
ously sworn. 


Q@. (By Mr. Karesh): Mrs. Kan, do you recall 
when your husband was in service that Mr. Tsang 
had some conversation with you about a transfer 
of the corporation ? A. Yes. 

Q. Did you tell Mr. Tsang that you would prefer 
to wait until your husband came back from the 
service ? 

A. I told him that I expected my husband home 
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on furlough, I [199] did not know exactly when, 
but | would like to wait. 

Q. What did he say? 

A. He seemed to be in a hurry to get the papers 
through. He said that it was near the end of the 
fiseal year, and he wanted to have the meeting and 
change it over to the partnership. 

@. Am I correct that your testimony is that you 
told him your husband would soon be home on 
furlough ? 

A. Yes, I told him, f did not know when, but I 
expected him. 

Q. How much salary were you making when 
your first started? How much salary were you mak- 
ing when you first started? 

A. I worked evenings durmeg the dinner time 
and my salary was $65 a month. 

Q. When was your salary raised? 

A. When my husband went in the Army it was 
raised to $150 a month working full time, and then 
it was increased to $175. 

@. At the meeting when the corporation was 
changed to a partnership was any discussion had 
about the protection of your husband’s rights? 

A. No, not at all. 

Q. Was anything said about your husband would 
be looked out for? 

A. Imade the statement that I did not care what 
Mr. Tsang did in the interest of the business, but 
that my main reason was that when my husband 
came back his status would be the same. ‘The book- 
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keeper was there, and spoke about the money of 
Mr. Tsang saving the business, that Mr. Tsang was 
general partner [200] and took all responsibility, 
and was liable for everything. 

Q. Who else was there, dv you remember? 

A. Well, Mr. Philip Fong, Mr. George Chew, 
Mts. Carter, Mr. Yuke, myself and Mr. Tsang. 

Q. Who did all of the talking? 

A. Mr. Tsang and My. Yuke did most of the 
talking. 

Q@. Who was the one that was praising Mr. 
Tsang ? A. My. Yuke. 

®. It is true, is it not, that when Mr. Kan went 
into the service he volunteered for the duration of 
the war? A. That is right. 

Q. In anticipation of his being away he executed 
to you a general power of attorney ? 

A. That is right. 

Q. To look after his interest in the Cathay 
House? A. Yes. 

Q. He had no particular interest to be covered 
by a power of attorney ? 

A. No, not that 1 know of. 

Q. He also admonished you at that time if any- 
thing came up in regard to the Cathay House other 
than routine matters you were to consult his attor- 
ney, Sidney Romer ? A. Yes. 

@. When the articles of partnership were sub- 
mitted for your signature and the signature of your 
husband, you did take the matter up with Mr. 
Romer ? 
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A. Well, Mr. Tsang showed me some papers 
which he had drawn up, and asked me to look at 
them, and he took them down to Mr. Romer. 

Q. And Mr. Romer did approve them? 

A. Yes, he said they were technically correct. 

(. He also approved the plan in order to mini- 
mize the taxes? 

A. Tnat 1s correct, that is what I was led to 
believe. 

Q. At that time your husband was in the Army 
in this country ? A. Yew 

@. You were in constant communication with 
hin ? A. I wrote him. 

®. You were able to reach him on the telephone 
or telegraph or by mail inside of a few days’ period ? 

A. Yes, if the mail went through; I could not 
reach him by telephone unless he called me. 

@. As a matter of fact, the matter of a change 
over to a partnership was brought to your husband’s 
attention at least tentatively before he went into 
the Army ? 

A. Well, he did not discuss it with me, but I 
understood that Mr. Tsang was in favor of the 
change. 

@. That is, before your husband went into the 
service ? A. Yes. 

Mr. Karesh: No further questions. 

The Court: Is that all from this witness? [202] 

Mr. Hatch: Yes. 
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JOHN J. KAN 
recalled in rebuttal; previously sworn. 

Mr. Karesh: Mr. Kan, at the first meeting you 
had with Mr. Tsang did Mr. Tsang tell you to go 
back to work at $500 a month and we will decide 
on the 750? A. He never mentioned it. 

Q. Tell us just what was said in that regard. 

A. Well, when we came to discuss the salary, I 
told Mr. Tsang why don’t I go back at 500 a month 
until it can be decided by Mr. Chew whether the 
salary would be 500 or 750. 

Q@. What did he say? 

A. He said it would be best to wait until Mr. 
Chew came in town. 

Q. Did Mr. Tsang ever tell you that you could 
go back at $500 a month without signing any re- 
lease ? A. No. 

Q. Did you ever have any conversation with Mr. 
Tsang relating to the change cf business from the 
corporation to a partnership ? 

A. We had several discussions about different 
phases of operation, nothing concrete. 

The Court: His wife testified it was discussed 
before he went into the service, is that right? 

A. I believe it was discussed. [203] 

Q. (By Mr. Karesh): Tell us what was said 
at the discussion? Your wife has testified you had 
a discussion. 

A. Well, I think we were discussing taxes at 
that time, just prior to my entry into the United 
States Army, and there was a discussion between 
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Mr. Tsang and myself as to what would be the best 
way to save taxes. It was not much further than 
that. 

Q. Did you ever approve the transfer from the 
corporation to the partnership ? A. I did@ier 

Q. When you went into the service did Mr. 
Tsang tell you when you came back everything 
would be the same? 

A. Yes, he did repeatedly tell me that. 

@. You enlisted in the armed forces? 

aX, J alice. 

Mr. Karesh: No further questions. 

Mr. Hatch: No questions. 

Mr. Karesh: There is just one more thing, Mr. 
Romer had to be in Oakland, and Mr. Romer in- 
formed me that his testimony would be that he 
asked Tsang or Hatch to wait if possible until Mr. 
Kan came back, so that he could look over this 
transaction for the transfer of the corporation to 
the partnership. JI wonder if you would stipulate 
that Mi. Romer would say that. 

Mr. Hatch: We will stipulate on the strength 
of Mr. Karesh’s statement that Mr. Romer would 
so testify, together with the testimony of Mr. Tsang 
that it was not addressed to [204] him, or my testi- 
mony it was not addressed to me. I never spoke 
to Mr. Romer before he came to my office. But I 
think it is an inconsequential matter. The reason 
for it was that they wanted to save taxes immedi- 
ately, and there was no indication when Mr. Kan 
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would return. He might have stayed in the Army 
for another twenty years, if the war continued. 

Mr. Karesh: We rest. 

Mr. Hatch: Nothing further. 


(‘Testimony closed. ) 
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entirety of the record for the consideration thereof: 

(1) The Findings of Fact are contrary to law 
and beyond the jurisdiction of the District Court 
in that they are contrary to the Findings of Fact 
made by the state court, which latter findings were 
final and therefore res judicata. 

(2) The Conclusions of Law and Judgment are 
contrary to Jaw and beyond the jurisdiction of the 
District Court in that they are contrary to the Find- 
ings of Fact, Conclusions of Law and Judgment 
made by the state court, which latter findings, con- 
clusions and judgment were final and therefore res 
judicata. 

(3) The Findings of Fact are and each of them 
is contrary to the evidence. 

(4) The Conclusions of Law are and each of them 
is contrary to the evidence and the law applicable 
thereto. 

(5) The Judgment is contrary to the evidence and 
the law appheable thereto. 

(6) The court should have granted the Motion for 
Dismissal. 

(7) The court should have granted the Motion for 
New Trial. 

(8) The court should not have granted the Motion 
to Vacate Order and for Reconsideration. 

($) The court should have granted judgment to 
respondent m accord with the First Defense set 
forth in his Answer. 

(10) The court should have granted judgment 
to respondent in accord with the Second Defense 
set forth in his Answer. 
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(11) The court should have granted judgment to 
respondent in accord with the Third Defense set 
forth in his Answer. 

(12) The court should have granted judgment to 
respondent in accord with the Fourth Defense set 
forth in his Answer. 

(13) The court should have granted judgment to 
respondent in accord with the Fifth Defense set 
forth in his Supplement to Answer. 

(14) The court should have granted judgment to 
respondent in accord with the Sixth Defense set 
forth in his Supplement to Answer. 

/s/ ROBERT E. HATCH, 
Attorney for Appellant. 

Copy received April 16th, 1948. 

/s/ FRANK J. HENNESSY, 
/s/ J. M. KARESH, 
Attorneys for Appellee. 
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